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UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF NEW YORK  
         
 
HOGANWILLIG, PLLC, 
 
     Plaintiff,   COMPLAINT 
 
  v.       Civil Case No.    
 
LETITIA A. JAMES, in her official capacity as the  
Attorney General for the State of New York, and  
 
ANDREW M. CUOMO, in his official capacity as  
the Governor of the State of New York,   
 
     Defendants.  
         
 
 Plaintiff HOGANWILLIG, PLLC as and for its Complaint against Defendants LETITIA 

A. JAMES, in her official capacity as the Attorney General for the State of New York (“Defendant 

James”), and ANDREW M. CUOMO, in his official capacity as the Governor of the State of New 

York (“Defendant Cuomo”) (collectively, “Defendants”), hereby alleges as follows: 

NATURE OF ACTION 

1. This action seeks a declaratory judgment, injunctive relief, attorneys’ fees and costs 

for the deprivation of Plaintiff’s Constitutional rights to which it is entitled under both the United 

States Constitution and the New York State Constitution.  

2. This action seeks recovery for deprivations sustained by Plaintiff, and for violations 

committed by Defendants while acting under color of state law against Plaintiff’s rights and 

privileges guaranteed by Article I, § 8, Clause 3 (Commerce Clause); §10, Clause 1 (Contracts 

Clause); the Fifth, Ninth, Tenth and Fourteenth Amendments of the United States Constitution, 

and for violations of New York State Executive Law § 29-a, and New York Constitution Articles 

III, §1; IV, §§ 1 and 3; and VI.  
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3. John Adams once stated: “The only maxim of a free government ought to be to trust 

no man living with power to endanger the public liberty”; and “Liberty, once lost, is lost forever.”  

4. Benjamin Franklin, in a 1755 letter written on behalf of the Pennsylvania Assembly 

to the Colonial Governor, similarly remarked: “Those who would give up essential Liberty, to 

purchase a little temporary Safety, deserve neither Liberty nor Safety.” These principles ring 

particularly true today, given the current state of affairs in both the State of New York, and 

throughout the United States of America, related to the coronavirus (“COVID-19”) pandemic.  

5. Defendants, in a disturbing and gross abuse of their power, have seized the COVID-

19 pandemic to expand their authority by unprecedented lengths, without any proper 

Constitutional, statutory, or common law basis therefor. Plaintiff thus brings this lawsuit to assert 

challenges to the ultra vires actions taken by Defendants in response to the COVID-19 pandemic.  

THE PARTIES 

6. HoganWillig is a New York professional limited liability company with its 

principal place of business located at 2410 North Forest Road, Suite 301, Amherst, New York 

14068, and is primarily engaged in the practice of law throughout the Western New York region. 

HoganWillig operates five offices in Western New York, located in Getzville, Buffalo, Lockport, 

Lancaster, and Ellicottville.  

7. HoganWillig has been designated an “Essential Business” by the New York State 

Department of Economic Development d/b/a Empire State Development (“ESD”), the agency 

empowered by Defendant Cuomo to make such designations. 

8. Defendant James is and was the Attorney General for the State of New York, and 

is and was acting under color of State law and in her official capacity, at all times relevant to the 

assertions made by Plaintiff herein. Defendant James’ principal place of business is located at the 
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State Capitol Building, Albany, New York 12224, with a regional office located at Main Place 

Tower, Suite 300A, 350 Main Street, Buffalo, New York 14202 

9. Defendant Cuomo is and was the Governor of the State of New York, and is and 

was acting under color of State law and in his official capacity, at all times relevant to the assertions 

made by Plaintiff herein. Defendant Cuomo’s principal place of business is located at the State 

Capitol Building, Albany, New York 12224.  

JURISDICTION AND VENUE 

10. Pursuant to 28 U.S.C. § 1331, the Court has subject matter jurisdiction over the 

claims asserted by HoganWillig because this action involves claims based upon Article I of the 

United States Constitution, the Fifth, Ninth, Tenth, and Fourteenth Amendments to the United 

States Constitution (U.S. Const. amend. V, IX, X, and XIV), interpretation of the Due Process and 

Equal Protection Clauses of the Fourteenth Amendment to the U.S. Constitution and because the 

action seeks to prevent Defendant State officials from interfering with federal rights secured by 

the United States Constitution.  

11. Pursuant to 28 U.S.C. § 1343(a)(3) and (4), the Court has subject matter jurisdiction 

over the claims asserted by Plaintiff because this action is brought to redress deprivations under 

color of State law, statute, Executive Order, ordinance, regulation, custom or usage of rights, 

privileges, and immunities secured by the United States Constitution.  

12. Pursuant to 28 U.S.C. § 1367, the Court has supplemental and pendent subject 

matter jurisdiction over the State law claims asserted by Plaintiff because the State law claims, 

based upon Defendants’ violations of New York State Executive Law § 29-a, are so related to the 

other claims in this action over which the Court has original subject matter jurisdiction, and arise 
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from a common nucleus of operative facts, that the State law claims form part of the same case or 

controversy under Article III of the United States Constitution (U.S. Const. art. III).  

13. Pursuant to 28 U.S.C. § 1391(b), venue is properly vested in this Court because at 

least one Defendant resides in this judicial district and conducts substantial business in this judicial 

district, all Defendants reside in the State of New York, and a substantial part of the events giving 

rise to these claims occurred in this judicial district.  

14. There is a present and actual controversy between the parties.  

15. The relief requested by Plaintiff in this action is authorized pursuant to:  

a. 28 U.S.C. § 1343(a)(4) (to recover damages, or to secure equitable or other 

relief, for the protection of civil rights);  

b. 28 U.S.C. § 1651(a) (injunctive relief);  

c. 28 U.S.C. §§ 2201 and 2202 (declaratory relief, and other necessary or proper 

relief based upon a declaratory judgment);  

d. 42 U.S.C. § 1983 (deprivation of rights, privileges, and immunities secured by 

the United States Constitution); and  

e. 42 U.S.C. § 1988 (award of attorneys’ fees and costs).  

STATEMENT OF FACTS 

a. Defendant Cuomo’s Executive Orders, and ESD’s Guidance Thereon.  

16. On March 7, 2020, Defendant Cuomo issued Executive Order 202, which, in 

relevant part, declared a State Disaster Emergency for the State of New York based upon the fact 

that travel-related cases and community contact transmission of COVID-19 had been documented 

in New York State, and that similar declarations had previously been made by the World Health 

Organization and United States Health and Human Services Secretary Alex M. Azar II.  
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17. On March 18, 2020, in response to the COVID-19 pandemic, Defendant Cuomo 

issued Executive Order 202.6, which proclaimed, in relevant part, as follows (emphasis added):  

Effective on March 20[, 2020] at 8 p.m.: All businesses . . . shall utilize, to the 
maximum extent possible, any telecommuting or work from home procedures that 
they can safely utilize . . . [and] shall reduce the in-person workforce at any work 
locations by 50% no later than March 20[, 2020] at 8 p.m. Any essential business 
or entity providing essential services or functions shall not be subject to the in-
person restrictions. . . . Any other business may be deemed essential after 
requesting an opinion from [New York State Department of Economic 
Development d/b/a Empire State Development (“ESD”)], which shall review and 
grant such request, should it determine that it is in the best interest of the state to 
have the workforce continue at full capacity in order to properly respond to this 
disaster. No later than 5 p.m. on March 19, 2020, [ESD] shall issue guidance 
[(“Guidance”)] as to which businesses are determined to be essential. 
 
18. On March 20, 2020, Defendant Cuomo subsequently issued Executive Order 202.8, 

which further proclaimed, in relevant part, as follows (emphasis added):  

The provisions of Executive Order 202.6 are hereby modified to read as 
follows: Effective on March 22[, 2020] at 8 p.m.: All businesses . . . shall utilize, 
to the maximum extent possible, any telecommuting or work from home procedures 
that they can safely utilize. Each employer shall reduce the in-person workforce at 
any work locations by 100% no later than March 22[, 2020] at 8 p.m. Any essential 
business or entity providing essential services or functions shall not be subject to 
the in-person restrictions. An entity providing essential services or functions 
whether to an essential business or a non-essential business shall not be subjected 
to the in-person work restriction, but may operate at the level necessary to provide 
such service or function.  
 
19. Pursuant to Defendant Cuomo’s Executive Orders, ESD issued Guidance, which 

set forth certain industries which ESD deemed “essential,” on behalf of Defendant Cuomo, and 

which were therefore permitted to remain in operation during the COVID-19 pandemic.  

20. Although legal services were not initially included within ESD’s Guidance, ESD 

amended the Guidance on April 9, 2020 to include the following (emphasis added):  

Lawyers may continue to perform all work necessary for any service so long as it 
is performed remotely. Any in-person work presence shall be limited to work only 
in support of essential businesses or services; however, even work in support of an 
essential business or service should be conducted as remotely as possible. 
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21. Notwithstanding the above, and prior to ESD’s amending the Guidance to include 

legal services as an essential business thereunder, HoganWillig applied for, and received, a 

Designation from ESD as an “Essential Business.” 

22. In an email from ESD dated March 22, 2020, ESD provided the following 

designation, in relevant part, to HoganWillig (emphasis added):  

Thank you for seeking designation as an “essential business” pursuant to . . . 
Executive Order 202.6 with respect to your business function of legal services for 
essential industries. Based on the information you have provided, that business 
function is an essential business and/or supports an essential business and is not 
subject to the required 100% workforce reduction pursuant to the revised Executive 
Order 202.6. However, your business has been designated as essential solely with 
respect to those employees that must be present at the business location in support 
of essential business activities. No other employees/personnel shall be permitted to 
work [on-site]. Any other business activities being completed at your location that 
are not essential are still subject to the revised Executive Order 202.6.  
 
23. By designating HoganWillig an Essential Business, ESD, on behalf of Defendant 

Cuomo and pursuant to Executive Order 202.6, implicitly, though necessarily, “determine[d] that 

it [was] in the best interest of the [S]tate to have [HoganWillig’s] workforce continue at full 

capacity in order to properly respond to [the COVID-19 pandemic].” Executive Order 202.6.  

24. By reason of the foregoing, HoganWillig has remained in operation throughout the 

duration of the COVID-19 pandemic, albeit having ceased its practice as it relates to those 

businesses or industries that have not been deemed essential, except in case of emergency.  

b. HoganWillig’s Steps to Ensure a Clean and Healthy Work Environment.  

25. In response to the Executive Orders issued by Defendant Cuomo, as well as ESD’s 

Designation of HoganWillig as an Essential Business, Plaintiff diligently prepared Workforce 

Reduction and Safety Protocols on March 28, 2020, so as to ensure its compliance with all of the 
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necessary and appropriate social distancing and cleaning/disinfecting protocols as required or 

recommended by the state and federal agencies.  

26. Plaintiff consulted with its own medical and scientific advisors with regard to its 

practices to assure that its policies and disinfecting products provided maximum protection to 

Plaintiff’s employees in the event the state and federal issued protocols were deemed inadequate 

to provide proper protection to Plaintiff’s employees. 

27. On April 16, 2020, HoganWillig revised its Workforce Reduction and Safety 

Protocols due to the evolving nature of the COVID-19 pandemic.  

28. Plaintiff’s Workforce Reduction and Safety Protocols were immediately 

implemented in the workplace following their codification on March 28th and April 16, 2020, and 

pursuant thereto, HoganWillig has taken actions, including the following:  

a. All employees who are able to perform their tasks at home must work from 

home. Employees will continue to earn full pay for that work, providing they 

are at their computer and/or phone doing work for [their] full shift; 

b. All personnel are instructed to remain home if they are suffering from any 

symptoms of any type of respiratory illness, cold, flu, cough, excessive 

sneezing, etc.;  

c. HW’s IT [Department] has equipped any personnel who can work remotely, 

with appropriate hardware/software to allow them to access firm IP from home;  

d. Social distancing of at least six (6) feet between people must be maintained in 

all circumstances and for all offices and cubicles, unless there is a physical 

divider (wall) between employees. Any violations of social distancing protocols 

must be reported to a supervisor immediately;  
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e. Transactions that require in-person notarization, or otherwise require in-person 

execution shall be conducted with masks, pre- and post-transaction hand 

sanitization, social distancing (and gloves if requested) with room density not 

to infringe on social distancing requirements;  

f. All employees have been provided with masks, and replacements when 

requested. Reception areas at all offices have masks for clients and guests;  

g. Sanitization of all offices daily, by professional cleaning crews, using 

government approved anti-viral, anti-bacterial products; and 

h. Hand sanitizers at all offices to be readily available, filled with approved 

isopropyl or methyl alcohol product exceeding governmental requirements. 

29. The above list of actions taken by HoganWillig is not all-inclusive, but rather, 

represents a shortened version of a more extensive protocol. HoganWillig’s first priority is, and 

always has been, the health and safety of its employees, clients, and business partners.  

c. Impact of Defendant Cuomo’s Executive Orders on the Physical, Mental, and Emotional 
Health of New York State Residents.  
 
30. The available data from studies performed throughout the United States does not 

support the legitimacy of the Defendants’ continuing actions in issuing arbitrary, unduly excessive 

Executive Orders having the full force and effect of law upon individuals and business located 

within the State of New York, largely in violation of the individuals’ and business’ state and federal 

Constitutional rights.  

31. The Executive Orders, as interpreted by Defendant James, have unreasonably 

restricted and sought to restrict, Plaintiff’s activities.  

32. The Executive Orders, as sought to be enforced by Defendant James, would be 

unreasonably burdensome on Plaintiff and Plaintiff’s employees and management.  
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33. Defendant Cuomo justified the issuance of Executive Orders 202.6 and 202.8 by 

suggesting that there would be an increased need for Intensive Care Unit beds and ventilators, in 

order to care for individuals who tested positive for COVID-19. 

34. On March 19, 2020, the day before Executive Order 202.8 was issued, Defendant 

Cuomo stated that New York State’s five (5) to six (6) thousand (5,000-6,000) ventilators was 

inadequate and New York State may ultimately end up requiring upwards of thirty thousand 

(30,000) ventilators to handle the COVID-19 pandemic.  

35. The next day, Defendant Cuomo stated that the fifty five thousand (55,000) hospital 

beds available in the State of New York (four thousand (4,000) of which are located in Erie 

County), would also need to be increased to combat the pandemic. 

36. Similarly, the State of New York has approximately three thousand five hundred 

(3,500) ICU’s, whereas Erie County has approximately three hundred fifty (350), all of which 

Defendant Cuomo believed would need to be increased to combat the pandemic.  

37. The goal at the time of the issuance of Executive Orders 202.6 and 202.8 was to 

“flatten the curve,” a term widely used to describe efforts to slow the spread of COVID-19 so as 

to prevent healthcare facilities from being overwhelmed by the influx of COVID-19 cases. 

38. As of the date of this Complaint, the numbers have turned out to be drastically 

different, and less significant, than predicted at the outset.  

39. Plaintiff does not criticize Defendant Cuomo for taking steps and measures based 

on the data available to him at the time of the issuance of any Executive Orders, and recognizes 

the need for cautious planning and austere measures and exercise of emergency powers that 

infringe on the rights of the people when the data supports it. 
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40. The Executive Orders regarding being designated an “Essential Businesses,” as 

interpreted by Defendant James, are unreasonable, unduly burdensome, and invasive upon the 

sanctity of attorney-client privilege. Even given the early predictions of the statewide inundation 

of patients requiring hospitalization and ventilators, Defendant James’ interpretations of the 

Governor’s Executive Orders, and her enforcement efforts as against Plaintiff, were improper.  

41. The highest total number of hospitalizations to date was in early April and peaked 

below nineteen thousand (19,000), per Defendant Cuomo. More specifically, of the four thousand 

(4,000) hospital beds available in Erie County, only one hundred ninety four (194), or 

approximately five percent (5%), are being used for COVID-19 patients as of May 10, 2020. 

42. Ventilator usage is likewise significantly down, and never reached the numbers 

predicted by Defendant Cuomo, particularly given that each day there becomes available 

additional therapeutic remedies to treat those afflicted by COVID-19, most of which were not 

available at the onset of the COVID-19 pandemic. Such remedies include, but are not limited to, 

plasma transfers, the drug known as Remdesivir (which is predicted to arrive in hospitals 

throughout the United States imminently), and other forms of therapy. 

43. The medical data available to the Governor since mid-April of 2020 from the 

worldwide scientific and medical communities, and both federal and state sources, compel a 

finding that the emergency powers being exercised by Defendant Cuomo that infringe on the rights 

and liberties of the governed, have been abused since mid-April. 

44. Defendant Cuomo’s improper exercise of emergency executive power, as 

interpreted and sought to be enforced by Defendant James, following the emergence of new data, 

is inflicting upon Plaintiff, and society at large, irreparable harm. 
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45. Defendant Cuomo’s restrictions, vis-à-vis the Executive Orders, have caused 

significant physical, mental, and emotional issues for individuals residing in the State of New 

York. To wit, there has been an alarming increase in suicide among individuals of all ages, and 

increasing reports of severe mental health problems for thousands of individuals. 

d. Impact of Defendant Cuomo’s Executive Orders on the New York State Economy.  

46. In addition to the significant negative impact upon the physical and mental health 

of New York State residents, and particularly those in the Western New York Region, Defendant 

Cuomo’s Executive Orders have had a profoundly disastrous impact upon the New York State 

economy, and those businesses that ordinarily serve as the backbone thereof, including Plaintiff.  

47. The following industries are just examples of some of the sectors that have been 

and will be significantly damaged by Defendant Cuomo’s continuing Executive Orders during the 

COVID-19 pandemic:  

a. Education. Taking the power to make such decisions away from duly elected 

school boards and the rightful leadership of private schools, Defendant Cuomo 

decreed on Friday, May 1, 2020, all K-12 schools and college facilities 

statewide will now remain closed through the remainder of the academic year, 

depriving millions of individuals of upwards of six (6) months of schooling, 

when studies have shown the benefit upon human development for those 

individuals to attend in-person classes. In addition, the cancellation of the SAT, 

ACT, and Regents Exams for high school students throughout the State of New 

York has altered the course of the students’ education, and affected the ability 

of those students to get into college programs, without having taken the 

requisite coursework and entrance exams.   
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b. Restaurants. Although Defendant Cuomo and ESD have designated restaurants 

“Essential Businesses” for purposes of Executive Order 202 et seq., this 

designation extends only so far as to allow restaurants to provide take-out 

and/or delivery services. This restriction has caused a large percentage of 

restaurants, many of which are locally owned and operated, to close their doors 

forever, with millions of dollars of food going to waste. Relatedly, many multi-

generational family farms located throughout the State of New York, including 

many here in Western New York, can no longer afford to operate with the 

decreased demand for agricultural products caused by restaurant closures, and 

have shut their doors forever.  

c. Retail Clothing: The retail clothing industry is experiencing massive job losses 

and drops in sales. As a result, some of the largest industry operators are 

applying for federal aid to stay afloat during the COVID-19 pandemic. In 

addition, many department stores have stated publicly that it is their intention 

to file bankruptcy due to COVID-19.  

d. Transportation and Warehousing: The transportation and warehousing industry 

has suffered a severe decline in demand from both commercial and consumer 

markets. Commercial transportation and warehousing industries typically 

mimic broader economic performance in the United States; however, as the 

Governor’s Executive Orders have reduced manufacturing output and 

consumer confidence alike, demand from most commercial sectors will be 

reduced. Similarly, the scenic and sightseeing transportation sector has seen a 
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slump in revenue due to fewer international and domestic tourists, as has the air 

transportation sector, as fewer and fewer individuals are traveling.  

e. Finance and Insurance. Merchant payment processing volumes for e-commerce 

and non-supermarket brick-and-mortar stores declined in March as a result of 

consumers being unable to go to non-essential stores, as well as some 

consumers reconsidering any discretionary e-commerce purchases. Credit and 

debit card spending at restaurants and on travel and entertainment have also 

both declined well over fifty percent (50%) in March as a result of shutdowns 

and travel restrictions. Equity underwriting similarly declined in March, as 

businesses delayed their plans of IPO’s until market conditions stabilized. 

f. Manufacturing. Sharp declines in consumer demand will adversely affect the 

manufacturing industry throughout the State of New York and the United 

States. Manufacturers of goods such as automobiles, washing machines, and 

furniture are expected to get hit the worst, as such purchases are a burden on 

most households even in the best of times, and are often made on credit. 

g. Construction. Nearly all construction activity in the State of New York, except 

in very limited circumstances, has been and continues to be effectively stopped, 

despite originally having been designated as essential.  

h. Real Estate, Rental, and Leasing. Due to continued mandated social distancing 

and the continued limitations imposed on gathering sizes, real estate showings 

and open house events have been canceled. If industry operators cannot lease 

or sell properties, industry revenue will decelerate and decline. Moreover, given 

the large percentage of businesses shuttered by the Executive Orders, and the 
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related unprecedented rise in unemployment, residential and nonresidential 

renters alike do not have the cash flow to afford their rent and/or other debt 

obligations, which will ultimately result in waves of evictions and foreclosures 

following the cessation of the COVID-19 pandemic.  

i. Professional, Scientific, and Technical Services. Most professional service 

firms (including law firms such as Plaintiff HoganWillig) are expected to 

provide their services remotely, and, coupled with the cessation of most 

economic activity, the output has been severely curtailed; the productivity of 

Plaintiff is estimated at less than fifty percent (50%) of what it was prior to the 

issuance of the Executive Orders.  

j. Entertainment. In addition to virtually all professional sporting events having 

been either cancelled or postponed indefinitely (resulting in massive layoffs), 

here, the Governor’s Executive Orders have also shuttered business venues 

throughout the entertainment industry, including live professional and local 

theater, movie theaters, opera, dance, philharmonics, bar/tavern venues and 

youth sports of all kinds.  

e. HoganWillig’s Correspondence with Defendant James and the New York State Office of 
the Attorney General.  
 
48. Despite the actions taken by HoganWillig via its Workforce Reduction and Safety 

Protocols in response to the COVID-19 pandemic to ensure that each of its offices are in 

compliance with Defendant Cuomo’s Executive Orders and ESD’s Guidance, HoganWillig 

continues to be contacted by the Office of the New York State Attorney General, by and through 

Assistant Attorney General Dawn A. Foshee, under direction of Defendant James, from April 6, 

2020 to the present day. AAG Foshee has been demanding certain information related to 
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HoganWillig’s designation as an Essential Business, as well as making unreasonable demands 

concerning its ongoing operations. 

49. HoganWillig was simultaneously contacted by the New York State Office of the 

Attorney General, by and through Assistant Attorney General Deanna R. Nelson, under direction 

of Defendant James, on April 8, 2020. AAG Nelson similarly requested certain information related 

to HoganWillig’s designation as an Essential Business, as well as its ongoing operations.  

50. HoganWillig was assured by AAG Nelson that AAG Nelson and AAG Foshee were 

conducting parallel investigations into HoganWillig, and that any information provided to one 

AAG would be considered as having been shared with the other AAG.  

51. However, whereas HoganWillig participated in a constructive dialogue with AAG 

Nelson regarding permissible activities during the COVID-19 pandemic, and protocols that needed 

to be followed, and safety measures implemented, the same cannot be said for HoganWillig’s 

dialogue with AAG Foshee.  

52. The Attorney General’s power grab, through AAG Foshee, offends the United 

States Constitution. The Executive Order which Defendant James purports to be enforcing either 

violates the Due Process Clause of the Fourteenth Amendment because it fails to give reasonable 

direction to people of ordinary intelligence as to what is forbidden under the law, or Defendant 

James is unlawfully acting to enforce conduct that was never intended to be imposed by Defendant 

Cuomo’s Executive Orders. 

53. By prohibiting what the Executive Orders, as interpreted by the Empire State 

Development Corporation, are intended to allow, that is, for essential businesses to operate to keep 

certain functionality viable that is deemed necessary for society’s best interests, Defendant James, 

through AAG Foshee, is putting Plaintiff and other businesses similarly deemed essential, in the 
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impossible position of determining what the Executive Orders do and don’t permit, under threat 

of civil and/or criminal prosecution. 

54. This is precisely the dilemma the Due Process Clause’s requirement of fair notice 

seeks to avoid particularly where, as here, there is not procedure whereby Plaintiff and others 

similarly situated can challenge the language or meaning of the Executive Orders. 

55. As other states are relaxing restrictions based on new data that is emerging, 

Defendants are not, and are thus discriminating against identically situated businesses without any 

rational basis, thus violating the Fourteenth Amendment’s Equal Protection Clause. 

56. Defendant James, through two Assistant Attorneys General, began making 

inquiries of Plaintiff starting on or about April 6, 2020. There were telephone calls and emails. 

57. On April 20, 2020, HoganWillig received a letter from AAG Foshee electronically 

titled “HoganWillig Cease & Desist Letter” (the “Cease and Desist Letter”). The Cease and Desist 

Letter provided that “[(Defendant James)] . . . demands that HoganWillig take immediate steps to 

implement a work plan to reduce the number of employees reporting to the Getzville office and 

transition to telecommuting or working from home on a regular basis.” Exhibit 1.  

58. HoganWillig responded to AAG Foshee via a letter dated April 22, 2020, and 

signed by HoganWillig’s Safety Officer, Steven M. Cohen, Esq. Exhibit 2.  

59. HoganWillig’s April 22, 2020 letter outlined the actions taken by HoganWillig to 

do just that – implement a work plan to reduce the number of employees reporting to its office. 

These actions, as well as additional actions concerning the safety of those employees and clients 

reporting to the office, are set forth in HoganWillig’s Workforce Reduction and Safety Protocols.  
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60. AAG Foshee responded on April 27, 2020 via a letter titled “HoganWillig Directive 

Letter” (the “Directive Letter”), which required that HoganWillig take additional actions, further 

to those already taken, to further “fulfill [its] obligations” under the Executive Orders. Exhibit 3.  

61. HoganWillig responded to the Directive Letter via a letter dated April 28, 2020. 

HoganWillig’s April 28, 2020 letter again set forth the actions taken by HoganWillig to promote 

the safety of its employees and the cleanliness of its office, to comply with Defendant Cuomo’s 

numerous Executive Orders, and to respond appropriately and sufficiently to each of Defendant 

James’ requests with respect to HoganWillig’s continued operations. Exhibit 4.  

62. When HoganWillig did not receive an immediate response from AAG Foshee in 

response to its April 28, 2020 letter, HoganWillig contacted AAG Foshee via telephone and email 

on April 30, 2020, so as to ensure that Defendant James had all of the information she required.  

63. AAG Foshee responded later that same day, indicating that Defendant James 

“continue[d] to be concerned,” and accusing HoganWillig of “continu[ing] to engage in 

circumlocution.”  

64. AAG Foshee concluded her April 30, 2020 email by stating: “Our dialogue has 

been largely unproductive, as nothing has changed since we first contacted you. Our concerns with 

your continued operations have not been addressed, so we will be in further contact.”  

65. Plaintiff had continuous and intense dialogue with AAG Foshee, and responded to 

further demands made by Defendant James, up through and including May 13, 2020. Copies of 

HoganWillig’s correspondence with AAG Foshee is annexed hereto. Exhibit 5. 

66. Even the implementation of strict protocols including electronic monitoring of 

HoganWillig employees would not satisfy Defendant James. 
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67. Nor would Defendant James advise whether the complaint had been received by 

another business in the community, or a disgruntled employee, or someone else entirely. Defendant 

James, through AAG Foshee, made it clear that Plaintiff was being watched and monitored and 

was conducting car counts in the parking lot and underground garage, that she knew who was and 

was not working in other non-HoganWillig offices at the Amherst building, but she would not give 

Plaintiff specifics so that they could respond. 

68. Even when Plaintiff assured her that there would be no retaliation whatsoever to 

whomever the complainant turned out to be, and that even if she were only to tell Plaintiff the 

nature of the data she had received without the source, just so that Plaintiff could respond, 

Defendant James, through AAG Foshee refused to say. 

69. Despite HoganWillig’s best efforts to not only respond to each and every request 

made by Defendant James, by and through AAG Foshee, but to also take additional steps to protect 

the health and safety of its employees, clients, and the like, Defendants have continued to assert 

threats against HoganWillig, to the extent that Defendant James, on behalf of Defendant Cuomo, 

has sent to HoganWillig the Cease and Desist Letter and continued written rejections of all 

proposed measures to satisfy Defendant James.  

70. For Defendant James, through AAG Foshee, it became something of a game, a 

guessing game, where the consequences to Plaintiff could be most severe. 

f. Violations and Deprivations of HoganWillig’s Constitutional Rights.  

i. The Dormant Commerce Clause: Article I, Section 8, Clause 3 of the 
United States Constitution 
 

71. Article I, Section 8, Clause 3 of the United States Constitution (the “Commerce 

Clause”) provides that the United States Congress shall have the power "[t]o 

Case 1:20-cv-00577   Document 1   Filed 05/13/20   Page 18 of 51



 

{H2614194.1} 19 
 

regulate Commerce with foreign Nations, and among the several States, and with the Indian 

Tribes." U.S. Const. art. I, sec. 8, cl. 3.  

72. The Supreme Court, in numerous decisions, has imported into the Commerce 

Clause a prohibition against states passing legislation that discriminates against, or otherwise 

excessively burdens, interstate commerce. See, e.g., Kassel v. Consol. Freightways Corp., 450 U.S. 

662, 669-70 (1981).  

73. Defendant Cuomo’s Executive Orders, and the actions taken by Defendant James 

in enforcing said Executive Orders, discriminate against, and place an excessive burden upon, 

interstate commerce.  

74. The State of New York is home to the New York Stock Exchange, shares borders 

with Pennsylvania, New Jersey, Connecticut, Massachusetts, and Vermont, shares an international 

border with Canada, and has one of the busiest commercial seaports in the United States.  

75. Furthermore, Plaintiff has clients throughout the United States, and clients located 

in Western New York, including those in industries deemed essential by ESD’s Guidance, 

who/which regularly conduct business throughout the United States of America and 

internationally.  

76. By taking the above actions, Defendants have discriminated against, and placed an 

excessive burden upon, HoganWillig, which regularly engages in interstate commerce, as 

Defendants have restricted the conduct of business in order to combat the COVID-19 pandemic.  

77. However, while combatting COVID-19 is an objectively positive goal, the means 

of doing so being utilized by Defendants have unduly and unnecessarily restricted Plaintiff, and 

are necessarily unconstitutional under, and pursuant to, the Commerce Clause.  
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ii. The Contracts Clause: Article I, Section 10, Clause 1 of the United 
States Constitution 
 

78. Similarly, Article I, Section 10, Clause 1 of the United States Constitution (the 

“Contracts Clause”) provides that “[n]o State shall . . . pass any . . . Law impairing the Obligation 

of Contracts.” U.S. Const. art. I, sec. 10, cl. 1.  

79. As described above, Defendants have placed undue and excessive burdens upon 

Plaintiff and the firm’s conduct of business during the COVID-19 pandemic.  

80. Such burdens include, but are certainly not limited to, impairing HoganWillig’s 

obligations under contracts with its clients (particularly those clients engaged in business in 

industries deemed essential by ESD’s Guidance), vendors, and independent contractors.  

81. By placing such undue and excessive burdens upon Plaintiff and the firm’s conduct 

of business, thereby impairing HoganWillig’s obligations under certain contracts with its clients, 

vendors, and independent contractors, Defendants have infringed upon the constitutional rights of 

HoganWillig pursuant to the Contracts Clause.  

iii. The Due Process Clause – Substantive and Procedural: Fifth and 
Fourteenth Amendments to the United States Constitution  
 

82. The Fifth Amendment to the United States Constitution provides: “[N]or shall any 

person . . . be deprived of life, liberty, or property, without due process of law [(the “Due Process 

Clause”)]; nor shall private property be taken for public use, without just compensation [(the 

“Takings Clause”)].” U.S. Const. amend. V.   

83. The Supreme Court has held that “[t]he fundamental principle that laws regulating 

persons or entities must give fair notice of what conduct is required or proscribed . . . is essential 

to the protections provided by the Fifth Amendment[] . . . which requires the invalidation of 

impermissibly vague laws.” F.C.C. v. Fox Television Stations, 567 U.S. 239, 240 (2012).  
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84. The Fourteenth Amendment to the United States Constitution has been used to 

apply the protections of the Fifth Amendment to those violations of persons’ rights by the States. 

The Fourteenth Amendment provides, in relevant part: “No state shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of the United States; nor shall any state 

deprive any person of life, liberty, or property without due process of law” (the “Due Process 

Clause”). U.S. Const. amend. XIV. 

85. The Fifth Amendment, by and through the Fourteenth Amendment, provides both 

substantive and procedural due process rights to individuals. Here, Defendants’ actions have 

violated both Plaintiff’s substantive and procedural due process rights.  

86. Even assuming, arguendo, that there exists a legitimate State interest in protecting 

the public's health, the actions of Defendants in this matter are unreasonable and arbitrary, and are 

not the least restrictive means for achieving the State’s interests.  

87. Given the types of services being provided by HoganWillig, Defendants’ actions in 

issuing Executive Orders which limit Plaintiff’s conduct, and subsequently threatening to close 

HoganWillig’s doors via the Cease and Desist Letter (despite HoganWillig’s being deemed an 

Essential Business) bear no relation to the State’s purported interest in protecting the public's 

health and welfare, and are severely and unduly restrictive of Plaintiff’s constitutional rights, as 

there is no evidence to suggest that, by continuing its operations with its pared down staff and 

pared down activity performing only work deemed essential, HoganWillig is placing the public at 

any greater of a risk of contracting COVID-19, whether it be HoganWillig’s clients, employees, 

or others visiting the office.1  

 
1 As of the drafting of this Complaint, Wednesday, May 13, 2020 at 4:50 PM, HoganWillig has not had a single 
employee test positive for COVID-19 that Plaintiff is aware of. 
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88. Simply put, the available scientific data from studies performed throughout the 

United States does not support the legitimacy of the Defendants’ continuing actions.  

89. Whereas at one point in time, there was insufficient data on the COVID-19, such 

that certain austere measures may have been justified on an emergency basis, the continuation of 

those measures at this time cannot be justified by any legal or reliable scientific metric. 

90. In a recent study (the “Supermarket Study”), the results of which were released by 

Defendant Cuomo on April 23, 2020, three thousand (3,000) supermarket customers throughout 

New York State were tested for COVID-19. The expanded data from the Supermarket Study 

indicated that approximately fifteen percent (15%) of those tested had the antibody, indicating 

they, at some point, had COVID-19. In New York City, the percentage was even higher, at a 

staggering twenty-two percent (22%). 

91. In demonstrable figures, as of April 23, 2020, this means that approximately three 

million (3,000,000) people in the State of New York have or had COVID-19, which is more than 

ten (10) times the number of two hundred fifty thousand (250,000) that was published at that time. 

92. Just as importantly, the data suggests that approximately ninety percent (90%) of 

those that tested positive for COVID-19 likely had the disease and recovered from it and did not 

know it because the symptoms were so mild.  

93. Further, of those individuals who have tragically passed away due to COVID-19, 

over ninety percent (90%) were suffering from at least one (1) pre-existing medical condition, 

which, when taken together with COVID-19, significantly increased the likelihood of death.  

94. The data from the Supermarket Study also suggests that the death rate from 

COVID-19 is likely not higher than one half of one percent (0.5%), which is significantly less than 

the death rates of around six percent (6%) that the general public is being falsely led to believe.  
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95. The New York State Governor’s Executive Orders have become even more 

oppressive, in contrast to other states, as many States are now modifying their Executive Orders 

based on the scientific data and are lifting restrictions, and the Federal Government, in an effort to 

prevent even more damage to the economy, consistent with the scientific data, is encouraging 

processes that will return workers to their jobs.  

96. Consistent with this is the Memorandum issued by New York Chief Administrative 

Judge Lawrence K. Marks on April 30, 2020 stating that, effective May 4, 2020, the Courts would 

begin engaging in expanded motion practice, which will further require that HoganWillig 

employees be present in the office, as its matters are placed back on the Court’s calendar.  

97. It is noteworthy that even the New York State Supreme Court, Appellate Division, 

First Department, in the heart of downtown Manhattan which is considered the highest 

concentration point for COVID-19 in the World, has announced that it is presently resuming 

operations in a substantial way. 

98. Defendant James, through AAG Foshee, does not consider the routine matters that 

the Courts are putting on the calendar, or virtual depositions to be “essential” and refuses to allow 

people who are not electronically set up at their homes to come to our technologically equipped, 

handicapped accessible office in Amherst to attend “Zoom” and “video” conferencing and 

depositions, and is requiring participants to attend such by non-video telephone, notwithstanding 

the judiciary’s attempts to resume litigation operations to the extent possible. 

99. Defendant James, through AAG Foshee, would not consider handling appellate 

work by a law firm, drafting of briefs, appearing remotely, to be within the ambit of an essential 

law firm’s legitimate business, as she maintains that such research and writing and compilation of 

exhibits can be done from home. 
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100. Defendants have engaged upon scare tactics, deceptively justifying “emergency 

powers” that are no longer reasonably necessary to protect the public. 

101. Defendants have operated under the justification that people remain vulnerable 

without hope of a vaccine any time soon, without the prospect of having respirators if they are 

hospitalized, and there being no intensive care beds available to them if they are hospitalized. 

102. There are currently greater than one hundred (100) vaccine studies taking place 

throughout the United States, several of which have indicated that they expect to have a vaccine 

manufactured and available for testing protocols as soon as June or July of 2020, with significant 

dosages becoming available to the general public by the end of 2020, or early in 2021. This, despite 

Defendant Cuomo’s publicized estimates that the development of such a vaccine could take 

between two to six (2-6) years, with such a vaccine becoming widely available even later.  

103. The Federal Government has entered into contracts with approximately six (6) 

suppliers, such that they will have two hundred thousand (200,000) more ventilators available to 

treat COVID-19 patients by the end of 2020, which ventilators are currently being manufactured 

at a rate of thirty thousand (30,000) per month. 

104. Whether these ventilators are even useful as a treatment modality for COVID-19 

patients has been questioned by the medical experts, as there have been no reported cases where a 

patient suffered an adverse medical event, either because of the lack of a ventilator or an ICU bed.  

105. Plaintiff HoganWillig’s property and liberty interests in remaining in business amid 

the COVID-19 pandemic were secured by ESD, on behalf of Defendant Cuomo, when Plaintiff 

was formally designated an essential business.  

106. Plaintiff’s clients were informed of HoganWillig’s designation, and their ability to 

continue to represent their clients in essential matters. 
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107. HoganWillig has a protected liberty interest in its right to remain in business 

without arbitrary governmental interference and in its fundamental property right to use and enjoy 

the land in which it holds a recognized interest. See MFS, Inc. v. DiLazaro, 771 F. Supp. 2d 382, 

440-41 (E.D. Pa. 2011) (citing DeBlasio v. Zoning Bd. of Adjustment for Twp. of W. Amwell, 53 

F.3d 592, 600 (3d Cir. 1995)).  

108. The Supreme Court “ha[s] emphasized time and again that [t]he touchstone of due 

process is protection of the individual against arbitrary action of government[.]” Cty. Of 

Sacramento v. Lewis, 523 U.S. 833, 845 (1998). 

109. “[T]he fault [may] lie[] in a denial of fundamental procedural fairness . . . or in the 

exercise of power without any reasonable justification in the service of a legitimate governmental 

objective[.]” Id. at 845-46 (citations omitted). 

110. “[S]ubstantive due process prevents the government from engaging in conduct that 

‘shocks the conscience’ . . . or interferes with rights ‘implicit in the concept of ordered liberty[.]’” 

United States v. Salerno, 481 U.S. 739, 746 (1987) (quoting Rochin v.California, 342 U.S. 165, 

172 (1952), and Palko v. Connecticut, 302 U.S. 319, 325-326 (1937)). 

111. Executive Order 202 et seq., and more particularly, Executive Orders 202.6 and 

202.8, constitute arbitrary, capricious, irrational, and abusive conduct which unlawfully interferes 

with HoganWillig’s liberty and property interests protected by the Due Process Clause of the Fifth 

and Fourteenth Amendments of the United States Constitution.  

112. By attempting to now limit HoganWillig’s ongoing operations via the Cease and 

Desist Letter, follow up demands by Defendant James, and her threatening to file for judicial relief 

as against HoganWillig, in the name of enforcing Defendant Cuomo’s Executive Orders, 

Defendants have violated HoganWillig’s right to substantive and procedural due process given 
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HoganWillig’s designation as an Essential Business, as well as its protected liberty interest in its 

right to remain in business without arbitrary governmental interference.  

iv. The Equal Protection Clause: Fourteenth Amendment to the United 
States Constitution 
 

113. The Equal Protection Clause of the Fourteenth Amendment to the United States 

Constitution provides, in relevant part: “[N]or shall any state . . . deny to any person within its 

jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV.  

114. At its core, the Equal Protection Clause of the 14th Amendment to the United States 

Constitution functions as a constitutional guarantee that no person or group will be denied the 

protection under the law that is enjoyed by similar persons or groups; in other words, persons who 

appear similarly situated must be similarly treated. 

115. When those who appear similarly situated are nevertheless treated differently, the 

Equal Protection Clause requires at least a rational basis for such disparate treatment, to ensure 

that all persons subject to legislation or regulation are indeed being “treated alike, under like 

circumstances and conditions.” Engquist v. Ore. Dep’t of Agr., 553 U.S. 591, 602 (2008). 

116. Here, as other states are relaxing their COVID-19-related restrictions based on new 

data that is emerging daily, Defendants are not, and are thus discriminating against identically-

situated businesses without any rational basis. 

117. Law firms around the State of New York, and the several states in the United States 

of America, are free to continue to operate, whereas Defendant James, through AAG Foshee, 

ostensibly to enforce Defendant Cuomo’s Executive Orders, is preventing Plaintiff from so 

operating, under threat of a Cease and Desist Letter, and civil and criminal penalties. 

118. There is no rational basis for the disparate treatment of Plaintiff by Defendants as 

compared to identically situated businesses, both within and without the State of New York.  
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119. Moreover, there exists no substantial difference in the COVID-19 infection rate 

throughout the State of New York that would otherwise justify Defendants’ targeting of Plaintiff 

in the instant enforcement action. 

120. Defendant Cuomo’s Executive Orders, and Defendant James’ purported 

enforcement thereof as against Plaintiff under threat of a Cease and Desist Letter and civil and 

criminal penalties, are thus in direct violation of Plaintiff’s rights under the Equal Protection 

Clause of the Fourteenth Amendment to the United States Constitution.  

v. The Takings Clause: Fifth and Fourteenth Amendments to the United 
States Constitution 
 

121.  “[T]he Fifth Amendment’s guarantee that private property shall not be taken for a 

public use without just compensation was designed to bar Government from forcing some people 

alone to bear public burdens which, in all fairness and justice, should be borne by the public as a 

whole.” Armstrong v. United States, 364 U.S. 40, 49 (1960). 

122. Defendant Cuomo has seized, without just compensation, the property of 

businesses and individuals across the State of New York by forcing the closure of specified 

businesses and restricting travel and free association via his Executive Orders. 

123. These uncompensated seizures violate the Takings Clause of the Fifth Amendment, 

made applicable to States through the Fourteenth Amendment. Without extending “just 

compensation” to HoganWillig and other similarly-situated businesses, the Executive Orders 

jeopardize the sustainability of these business and the rights of the owners with respect to their 

property interests. 

124. Defendant James’ interpretation, and enforcement measures based thereon, of 

Defendant Cuomo’s Executive Orders, have resulted and continue to result in an unconstitutional 

taking, in contravention of the Fifth and Fourteenth Amendments to the United States Constitution. 

Case 1:20-cv-00577   Document 1   Filed 05/13/20   Page 27 of 51



 

{H2614194.1} 28 
 

125. The Executive Orders, together with Defendants’ actions in attempting to enforce 

the same as against HoganWillig, have adversely impacted HoganWillig’s use of its tangible 

property and physical locations (the “Property”), such that, at least temporarily, the Executive 

Orders have substantially diminished the economically beneficial use of HoganWillig’s Property.  

126. Under the Executive Orders, together with Defendants’ actions in attempting to 

enforce the same as against HoganWillig, all economically beneficial and profitable uses of 

HoganWillig’s Property, and HoganWillig’s interests therein, have been extinguished.  

127. The Supreme Court “recognized that government regulation of private property 

may . . . be so onerous that its effect is tantamount to a direct appropriation or ouster- and that such 

'regulatory takings' may be compensable under the Fifth Amendment.” Lingle, 544 U.S. at 537.  

128. “The general rule at least is that while property may be regulated to a certain extent, 

if regulation goes too far it will be recognized as a taking.” Pennsylvania Coal Co. v. Mahon, 260 

U.S. 393, 415-16 (1922). 

129. Here, Plaintiff law firm HoganWillig and other similarly-situated businesses have 

suffered a loss of “all economically beneficial uses” of their property while Defendant Cuomo’s 

Executive Orders remain in effect. This loss categorically constitutes a taking, whether it be of 

their inability to profitably operate at its physical locations, or their inability to exercise their 

property rights with regard to their tangible property. See Lucas v. S.C. Coastal Council, 505 U.S. 

1003, 1019 (1992).  

130. Defendant has been called upon to sacrifice all beneficial usage of its Property in 

the name of the common good, that is, to leave its properties economically and otherwise idle, and 

for this, it has suffered a taking. Id. 
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131. In the alternative, under the framework articulated by the Supreme Court in Penn 

Central Transportation Co. v. City of New York, 438 US 104 (1978), Defendant Cuomo’s 

Executive Orders, and the enforcement thereof by Defendant James, constitute a taking based upon 

“the magnitude of [the Orders’] economic impact and the degree to which [the Orders] interfere[] 

with legitimate property interests.” Lingle v. Chevron, 544 U.S. 528 at 540 (2005).  

132. The Supreme Court, in Penn Central, set forth the framework for assessing whether 

government action is considered a regulatory taking, identifying “[three] factors that have 

particular significance,” including: (1) “[t]he economic impact of the regulation on the claimant”; 

(2) “the extent to which the regulation has interfered with distinct investment-backed 

expectations”; and (3) “the character of the governmental action.” Penn Central Transp. Co. v. 

New York City, 438 U.S. 104, 124 (1978).  

133. Even if the regulation falls short of eliminating all economically beneficial use of 

the property, a taking nonetheless has occurred. Palazzolo v. R.I., 533 U.S. 606, 617 (2001). 

134. Since the onset of Defendant Cuomo’s Executive Orders, HoganWillig has been 

threatened with fines and penalties for continuing to operate its business, while simultaneously 

being restricted from the use of its property for any economically beneficial or profitable use. 

135. Defendant Cuomo’s Executive Orders have effectively rendered useless Plaintiff’s 

property from its economic benefit during the pendency of the Executive Orders. 

136. Defendant Cuomo’s Executive Orders constitute a regulatory taking implemented 

for a public purpose, and thus, the failure to pay just compensation contravenes the Takings Clause 

of the Fifth Amendment. Coalition f or Gov't Procurement v. Fed. Prison Indus., 365 F.3d 435, 

478 (6th Cir. 2004); see also Horne v. Dep't of Agric., 576 U.S. 350 (2015) (“Nothing in the text 

or history of the Takings Clause . . . suggests that the rule is any different when it comes to 
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appropriation of personal property. The Government has a categorical duty to pay just 

compensation when it takes your car, just as when it takes your home.”). 

g. Executive Law § 29-a is Unconstitutional under the Separation of Powers Doctrine of 
the New York State Constitution. 
 
137. The New York State Constitution provides for a complete separation of powers 

among the three “co-ordinate and co[-]equal branches” of government: the executive, the 

legislative, and the judicial. N.Y. Const., art. III, sec. 1; art. IV, sec. 1; and art. VI.; see County of 

Oneida v. Berle, 49 N.Y.2d 515, 522 (1980); LaGuardia v. Smith, 288 N.Y. 1, 5-6 (1942).  

138. The Constitution’s very “object . . . is to regulate, define and limit the powers of 

government by assigning to the executive, legislative and judicial branches distinct and 

independent powers,” and “[i]t is not merely for the convenience in the transaction of business that 

they are kept separate by the Constitution, but for the preservation of liberty itself . . . .” People ex 

rel. Burby v. Howland, 155 N.Y. 270, 282 (1898). 

139. Article III, Section 1 of the New York State Constitution provides: “The legislative 

power of this state shall be vested in the senate and assembly.” N.Y. Const., art. III, sec. 1.  

140. Article IV, Section 1, of the New York State Constitution provides, in relevant part: 

“The executive power shall be vested in the [G]overnor[.]” N.Y. Const., art. IV, sec. 1. 

141. Notably, nowhere in the New York State Constitution is the Chief Executive, 

Defendant Cuomo, given or delegated any legislative authority. The relevant provision in the New 

York State Constitution to such a delegation is found in Article IV, Section 3, which provides, in 

relevant part: “The [G]overnor shall have power to convene the legislature, or the senate only, on 

extraordinary occasions. At extraordinary sessions convened pursuant to the provisions of this 

section no subject shall be acted upon, except such as the [G]overnor may recommend for 

consideration.” N.Y. Const., art. IV, sec. 3. 
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142. The Governor’s exercise of emergency power during this COVID-19 situation 

should have started with Defendant Cuomo convening the legislature on an extraordinary basis, to 

enable the New York State government to take whatever measures were deemed reasonably 

necessary, but in a constitutional framework. The Governor is not a Czar. He is not a king. He is 

the chief executive of one of the three branches of New York State government. 

143. Thus, per the New York State Constitution, “the separation of powers ‘requires that 

the Legislature make the critical policy decisions, while the executive branch's responsibility is to 

implement those policies.’” Saratoga County Chamber of Commerce, Inc. v. Pataki, 100 N.Y.2d 

801, 821-822 (2003) (quoting Bourquin v. Cuomo, 85 N.Y.2d 781, 784 (1995)). 

144. Moreover, as the New York Court of Appeals as noted, “a foundation of free 

government is imperiled when any one of the coordinate branches . . . interferes with another.” 

County of Oneida, 49 N.Y.2d at 522.  

145. As a basis for his authority to issue Executive Orders responsive to the COVID-19 

pandemic, Defendant Cuomo expressly cites to New York State Executive Law § 29-a.  

146. New York State Executive Law § 29-a grants Defendant Cuomo the authority, by 

the issuance of Executive Order(s), to (emphasis added):  

[T]emporarily suspend any statute, local law, ordinance, or orders, rules or 
regulations, or parts thereof, of any agency during a state disaster emergency, if 
compliance with such provisions would prevent, hinder, or delay action necessary 
to cope with the disaster or if necessary to assist or aid in coping with such disaster.  
 
147. Although New York State Executive Law § 29-a provides that this authority is 

“[s]ubject to the state constitution, the federal constitution and federal statutes and regulations,” 

the Executive Law does not require Defendant Cuomo to obtain legislative approval prior to 

declaring a State of Emergency, nor does it authorize the New York State Legislature to control, 

limit, or revoke Defendant Cuomo’s authority to so issue such Executive Orders.  
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148. In fact, Executive Law § 29-a(2)(a) provides that: “no suspension or directive shall 

be made for a period in excess of thirty days, provided, however, that upon reconsideration of all 

of the relevant facts and circumstances, the [G]overnor may extend the suspension for additional 

periods not to exceed thirty days each.”  

149. Thus, Executive Law § 29-a effectively gives Governor Cuomo carte blanche to 

issue Executive Orders having the full force and effect of law, and Defendant Cuomo has taken 

and utilized this statutory authority to impose unconstitutional restrictions on the citizens and 

businesses located within, and even without, the State of New York.  

150. Under the guise of Executive Law § 29-a, as interpreted and sought to be enforced 

by Defendant James, the New York State Legislature has unconstitutionally delegated its 

legislative authority to Defendant Cuomo, as it has granted Defendant Cuomo limitless discretion 

to issue Executive Orders having the force of law.  

151. Executive Law § 29-a is a violation of the separation of powers doctrine, as the 

New York State Constitution vests sole legislative authority in the New York State Legislature, 

and is therefore facially and substantively unconstitutional as an unconstitutional delegation of 

legislative power upon Defendant Cuomo by the New York State Legislature.  

h. HoganWillig’s State Law Claim against Defendants under Executive Law § 29-a.  

152. As noted above, New York State Executive Law § 29-a(1) grants Defendant Cuomo 

the authority, by the issuance of Executive Order(s), to (emphasis added):  

[T]emporarily suspend any statute, local law, ordinance, or orders, rules or 
regulations, or parts thereof, of any agency during a state disaster emergency, if 
compliance with such provisions would prevent, hinder, or delay action necessary 
to cope with the disaster or if necessary to assist or aid in coping with such disaster. 
 
153. Executive Law § 29-a(2) also provides, in relevant part (emphasis added):  
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Suspensions [of law] shall be subject to the following . . . limits[:] . . . no suspension 
or directive shall be made which is not in the interest of the health or welfare of the 
public and which is not reasonably necessary to aid the disaster effort; [and] . . . 
any such suspension order or directive shall provide for the minimum deviation 
from the requirements of the statute, local law, ordinance, order, rule or regulation 
suspended consistent with the goals of the disaster action deemed necessary[.] 
 
154. Thus, although Executive Law § 29-a confers certain powers upon Defendant 

Cuomo (assuming, arguendo, that it is constitutional), it simultaneously imposes certain 

restrictions upon him; namely, that actions taken pursuant to Defendant Cuomo’s authority 

thereunder be “reasonably necessary to aid in the disaster effort,” and that such actions provide for 

the “minimum deviation” from the suspended statute, law, etc., while remaining consistent with 

the goals of the disaster action. 

155. The actions of Defendants in threatening to shutter Plaintiff’s business via the 

Executive Orders, and the purported authority of Defendant James to enforce violations thereof as 

a violation of New York State Public Health Law § 12, are neither reasonably necessary to aid in 

combatting the COVID-19 pandemic, nor the minimum deviation from any suspended statute, law, 

etc., such that Defendants’ actions remain consistent with the goals of the COVID-19 response.  

156. Put differently, neither the uniqueness nor the severity of the COVID-19 pandemic 

justifies the austere measures taken by Defendant Cuomo in combatting the COVID-19 pandemic.  

157. In fact, there is an irony in the State of New York and Defendant Cuomo justifying 

Defendant Cuomo’s restrictions on the “uniqueness” of the COVID-19 pandemic, when it is the 

restrictions themselves that make the COVID-19 pandemic so unique.  

158. Indeed, absent such extraordinary constraints, the COVID-19 challenge is similar 

to what the public has faced many times before. New Yorkers have weathered floods and braved 

hurricanes; outlasted droughts and survived economic depressions; and, yes, they have persisted 
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in the face of diseases more contagious and detrimental to the public welfare than the one we 

countenance today. 

159. Once Defendant Cuomo was convinced that his unilateral, unprecedented actions 

were necessary, a convenient presumption arose that the danger the public faced, too, was 

unprecedented. Had the public gone about its business as usual, there is not a single reason to 

believe that there would be a need for commercial lockdowns or home isolation orders. 

160. In short, Defendant Cuomo has been unconstitutionally legislating from the very 

exigency he created. It is a self-fulfilling prophecy of the most dangerous sort. 

161. As Defendant Cuomo sees it, the proof of the severity of the COVID-19 pandemic 

is that we have been compelled to "shelter in place" and don medical masks at all hours of the 

day. And, Defendant Cuomo would permit us to shed these restrictions only by showing that the 

COVID-19 pandemic has subsided. 

162. In the United States, the burden is always on the government to justify its actions, 

not on the citizenry to wait out its deprivations; this is the ingenious method we have devised to 

ensure that our laws are cloaked with good faith and founded in rational purpose. 

163. In the normal course, the State may police the marginal details of its sphere so long 

as its regulations are related to a legitimate government interest. However, when the State effects 

laws that burden our fundamental rights, not only must the laws promote a compelling government 

interest, but they must do so in the manner least burdensome to those rights. 

164. There are precious few liberties that we can claim as fundamental. Besides those 

expressly recognized in the United States Constitution, the public inherits by right the dignities 

that are either “deeply rooted in this Nation's history and tradition” or that are, by their nature, 

“implicit in the concept of ordered liberty.” 
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165. That our basic freedoms extend to the ability to walk outside, to assemble in the 

public square, to move freely on the roads, and to make a living for ourselves is beyond dispute. 

And we have at least an equally strong claim not to be imprisoned against our will absent the direst 

of circumstances. 

166. Importantly, President Trump acknowledged that the many failed attempts at 

mitigating COVID-19, coupled with the damaged economy, could ultimately end up more lethal 

than the COVID-19 pandemic itself, stating: “At a certain point, we have to get open and have to 

get moving. We don’t want to lose these companies, we don’t want to lose these workers, we want 

to take care of our workers, so we’ll be doing something relatively quickly.” 

167. Further, Defendants’ restrictions and policies are counterintuitive when considered 

together with the CARES Act’s Paycheck Protection Program, which authorizes partially-

forgivable loans to small businesses during the COVID-19 crisis. Recipients will become ineligible 

for loan forgiveness when the loan comes due if the proceeds are used for anything other than 

payroll costs, mortgage interest, rent, and utilities over the eight (8) weeks after receiving the loan. 

168. With businesses now shut down, and no money coming in, and employees being 

laid off, there is the real possibility that the measures taken by Defendants will cause recipients of 

the federal funds to utilize those funds for non-covered expenses rendering them ineligible for loan 

forgiveness. 

169. Separate and apart from Defendant Cuomo having exceeded his authority under 

New York State Executive Law § 29-a by issuing Executive Orders out of reasonable necessity as 

is required, Plaintiff has gone above and beyond to take its own steps to ensure a clean and healthy 

work environment for its employees, clients, and the like.  
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170. As outlined hereinabove, Plaintiff developed and immediately implemented its 

Workforce Reduction and Safety Protocols in response to the ongoing COVID-19 pandemic.  

171. In addition, Plaintiff has taken steps to ensure that all client meetings are done via 

Skype, Zoom, or through other similar virtual technology. To wit, HoganWillig is only holding in-

person client meetings when such meetings are absolutely necessary; furthermore, when such in-

person meetings do occur, HoganWillig is requiring its employees and clients to comply with all 

necessary and appropriate social distancing and cleaning/disinfecting protocols.  

172. Defendant Cuomo’s Executive Order 202.8, which directed “[e]ach employer [to] 

reduce the in-person workforce at any work locations by 100%,” was neither reasonably necessary, 

nor the minimum deviation from any suspended statute, law, etc., so as to allow the State of New 

York to do its part in combatting the COVID-19 pandemic. As an essential business, Plaintiff was 

not subject to the 100% workforce reduction, and even so, Defendant James has been threatening 

Plaintiff with further enforcement action even with the non-essential workforce reduction 

implemented by Plaintiff. 

173. Moreover, from the date of the issuance of Executive Order 202.6 (i.e., March 18, 

2020), in the intervening weeks and months, Defendant Cuomo has not revised the restrictions 

placed on businesses in the State of New York, despite the changing understanding of the nature 

of the COVID-19 pandemic in the intervening weeks. 

174. Defendant Cuomo’s response to the COVID-19 pandemic has not been revised to 

be more narrowly infringing upon the rights of individuals and businesses located in the State of 

New York, even in light of the projections being substantially lower than predicted when issuing 

the Executive Orders. 
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175. The failure to narrowly tailor the restrictions imposed in the Executive Orders has 

also caused significant economic and societal harm without sufficient evidence showing that the 

restrictions on businesses have helped to “flatten the curve,” as demonstrated by the approximately 

thirty (30) million individuals throughout the United States who have filed for unemployment 

benefits to date. Specifically, with respect to Erie County, in which HoganWillig is located, an 

unprecedented amount of one (1) out of every four (4) individuals, or twenty-five percent (25%) 

of the working population is currently unemployed.  

176. As Plaintiff has demonstrated, limiting in-person interactions to the extent possible, 

as well as implementing Workforce Reduction and Safety protocols, has allowed HoganWillig to 

combat the spread of COVID-19, while remaining in business and continuing its operations. This 

is especially true in light of the evidence being published regarding the high rate of infection and 

low rate of death for those that have tested positive for COVID-19. 

177. By reason of the foregoing, even assuming, arguendo, that Executive Law § 29-a 

was a constitutional delegation of authority to Defendant Cuomo by the New York State 

Legislature, he exceeded his authority thereunder by directing “[e]ach employer [to] reduce the in-

person workforce at any work locations by 100%,” particularly given that HoganWillig was 

designated as an Essential Business by ESD, and further providing that (emphasis added):  

Any essential business . . . shall not be subject to the in-person restrictions. An 
entity providing essential services . . . whether to an essential business or a non-
essential business shall not be subjected to the in-person work restriction, but may 
operate at the level necessary to provide such service or function.  
 

AS AND FOR A FIRST CLAIM FOR RELIEF:  
DECLARING N.Y.S. EXECUTIVE LAW § 29-A TO BE UNCONSTITUTIONAL  

 
178.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein.  
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179. The New York State Constitution provides for a distribution and complete 

separation of powers among the three “co-ordinate and co[-]equal branches” of government: the 

executive, the legislature, and the judiciary. County of Oneida v. Berle, 49 N.Y.2d 515, 522 (1980); 

see also LaGuardia v. Smith, 288 N.Y. 1, 5-6 (1942); N.Y. Const., art. III, sec. 1; art. IV, sec. 1; 

and art. VI. 

180. In the context of the New York State Constitution, “the separation of powers 

‘requires that the Legislature make the critical policy decisions, while the executive branch's 

responsibility is to implement those policies.’” Saratoga County Chamber of Commerce, Inc. v. 

Pataki, 100 N.Y.2d 801, 821-822 (2003) (quoting Bourquin v. Cuomo, 85 N.Y.2d 781, 784 

(1995)). 

181. New York State Executive Law § 29-a purports to grant Defendant Cuomo 

legislative authority vis-à-vis his claimed authority to issue Executive Orders in response to the 

COVID-19 pandemic having the full force and effect of law.  

182. Under the guise of Executive Law § 29-a, the New York State Legislature has 

unconstitutionally delegated its legislative authority to Defendant Cuomo, as it has granted 

Defendant Cuomo limitless and standardless discretion to issue Executive Orders having the force 

and effect of law. 

183. Accordingly, Plaintiff seeks a declaration of this Court providing New York State 

Executive Law § 29-a to be facially and substantively unconstitutional, as an unconstitutional 

delegation of legislative power to Defendant Cuomo by the New York State Legislature.  

AS AND FOR A SECOND CLAIM FOR RELIEF: 
DEFENDANTS’ VIOLATION OF N.Y.S. EXECUTIVE LAW 29-A 

 
184.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 
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185. New York State Executive Law § 29-a purports to grant Defendant Cuomo, by the 

issuance of Executive Order(s), emergency powers so as to suspend certain laws, and so as issue 

certain directives, when a State Disaster Emergency has been declared.  

186. Although Executive Law § 29-a confers certain powers upon Defendant Cuomo 

(assuming, arguendo, it is constitutional), it also imposes certain restrictions upon him; namely, 

that actions taken pursuant to Defendant Cuomo’s authority thereunder be “reasonably necessary 

to aid in the disaster effort,” and that such actions provide for the “minimum deviation” from the 

suspended statute, law, etc., while remaining consistent with the goals of the disaster action. 

187. Defendant Cuomo has, to date, issued twenty-six (26) Executive Orders modifying 

or suspending laws, and issuing directives, since declaring a State Disaster Emergency on March 

7, 2020. Executive Orders 202.6 and 202.8, issued March 18, 2020 and March 20, 2020, directed 

“[e]ach employer [to] reduce the in-person workforce at any work locations by 100%,” effectively 

suspending the practice of private business in the State of New York, unless said business received 

a designation as an Essential Business from ESD, on behalf of Defendant Cuomo.  

188. Defendants’ actions in issuing the Executive Orders, and in subsequently 

attempting to enforce same as against HoganWillig, were neither reasonably necessary, nor the 

minimum deviation from any suspended statute, law, etc., so as to allow the State of New York to 

do its part in combatting the COVID-19 pandemic and promoting public safety. 

189. Moreover, from the date of the issuance of Executive Order 202.6, Defendant 

Cuomo has not revised the restrictions placed on businesses in the State of New York, despite the 

changing understanding of the nature of the COVID-19 pandemic in the intervening weeks.  
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190. While Executive Order 202.6 lasted for less than thirty (30) days as required by 

Executive Law § 29-a(2)(a), Defendant Cuomo has now extended his emergency restrictions to 

last at least fifty-eight (58) days as of the filing of this Complaint.  

191. Given the evolving understanding of the COVID-19 pandemic, these extensions 

failed to reconsider the relevant facts and circumstances by extending the terms of Executive Order 

202.6, which was initially considered over greater than one (1) month ago, without narrowly 

tailoring them to what is reasonably necessary to aid in the disaster effort, or to be the minimum 

deviation from any suspended law, statute, regulation, or the like.  

192. By reason of the foregoing, Defendant Cuomo has far exceeded his executive 

authority under Executive Law § 29-a, even by the standards set forth by the Supreme Court in 

Jacobson v. Massachusetts, 197 U.S. 11 (1905).  

193. Accordingly, Plaintiff seeks a declaration of this Court providing that Defendant 

Cuomo’s actions exceed the scope of his powers under New York State Executive Law § 29-a to 

the extent it is legal, and not found by this Court to be unconstitutional. 

AS AND FOR A THIRD CLAIM FOR RELIEF: 
VIOLATION OF ART. I, SEC. 8 OF THE U.S. CONSTITUTION UNDER 42 U.S.C. § 1983 

 
194.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

195. The Commerce Clause of the United States Constitution provides that the United 

States Congress shall have the power "[t]o regulate Commerce with foreign Nations, and among 

the several States, and with the Indian Tribes." U.S. Const. art. I, sec. 8, cl. 3.  

196. The Supreme Court has interpreted the so called “Dormant Commerce Clause” into 

this Section of the United State Constitution as a prohibition against states passing legislation that 
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discriminates against, or otherwise excessively burdens, interstate commerce. See, e.g., Kassel v. 

Consol. Freightways Corp., 450 U.S. 662, 669-70 (1981). 

197. By taking the above actions, Defendants have discriminated against, and placed an 

excessive burden upon, HoganWillig, which engages in interstate commerce, as Defendants have 

restricted the conduct of business in order to combat COVID-19 and promote public safety. 

198. Accordingly, HoganWillig seeks a permanent injunction preventing Defendants, or 

other applicable governmental/law enforcement authorities, from enforcing the Executive Orders, 

as any such enforcement would impede Plaintiff’s representation of clients as protected under the 

Commerce Clause of the United States Constitution. 

AS AND FOR A FOURTH CLAIM FOR RELIEF: 
VIOLATION OF ART. I, SEC. 10 OF U.S. CONSTITUTION UNDER 42 U.S.C. § 1983 

 
199.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

200. The Contracts Clause of the United States Constitution provides, among other 

things, that “[n]o State shall . . . pass any . . . Law impairing the Obligation of Contracts.” U.S. 

Const. art. I, sec. 10, cl. 1.  

201. The Supreme Court has interpreted the Contracts Clause to prevent the government 

from interfering with contracts between private parties, and has applied this limitation to the 

individual state governments. See, e.g., U.S. v. Winstar Corp., 518 U.S. 839 (1996) (citing Fletcher 

v. Peck, 10 U.S. 87 (1810)). 

202. Defendants’ actions have impeded HoganWillig’s ability to perform under legal 

contracts with clients of HoganWillig and other third parties with which the firm has contracted.  

203.  Plaintiff is a law firm contracted to perform legal services for clients, many of 

which are “essential” under ESD’s Guidance.  
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204. While Plaintiff’s employees may work remotely for some matters, client comfort, 

security of non-public information, and attorney-client privilege factors require accessibility to 

HoganWillig’s office, as well as in-person meetings with Plaintiff’s clients, to fulfill its obligation 

under the contracts to which it is a party. 

205. Accordingly, Plaintiff seeks a permanent injunction preventing Defendants, or 

other applicable governmental/law enforcement authorities, from enforcing the Executive Orders 

to the extent that any such enforcement would impede HoganWillig’s private contracts with client 

and third parties. 

AS AND FOR A FIFTH CLAIM FOR RELIEF: 
VIOLATION OF FIFTH AND FOURTEENTH AMENDMENT UNDER 42 U.S.C. § 1983 

 
206.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

207. The Fifth and Fourteenth Amendments to the United States Constitution require, 

among other things, that the Federal and State governments may not deprive any person of life, 

liberty, or property without due process of law. See U.S. Const. amends. V and XIV.  

208. Substantive Due Process is a form of due process recognized by the Supreme Court 

of the United States, and allows courts to strike down laws that are unreasonable or arbitrary or 

without relation to the purpose of the legislation. See Nebbia v. New York, 291 U.S. 502 (1934). 

209. Here, the relevant Executive Orders are unreasonable and arbitrary, as Defendants 

have deemed HoganWillig an Essential Business, and yet are limiting HoganWillig’s ability to 

conduct business despite its Workforce Reduction and Safety Protocols, which were prepared and 

implemented to follow all necessary social distancing, sanitizing, and face covering directives.  
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210. Other businesses deemed essential, including, but not limited to, Home Depots, 

Lowes, and liquor stores, allow the general public to walk into their stores and come into contact 

with each other, and have not been forced to limit these interactions. 

211. HoganWillig is able to effectively limit contact with outsiders to its clients, and to 

keep clients in separate rooms, which are sanitized between visits.  

212. Such limitations on HoganWillig that are not imposed on other essential businesses 

and industries are arbitrary and not reasonably related to the purpose of preventing the spread of 

COVID-19, the stated purpose of the Executive Orders. 

213. Accordingly, HoganWillig seeks a permanent injunction preventing Defendants, or 

other applicable governmental/law enforcement authorities, from enforcing arbitrary restrictions 

on HoganWillig in violation of HoganWillig’s Fifth and Fourteenth Amendment rights. 

AS AND FOR A SIXTH CLAIM FOR RELIEF: 
VIOLATION OF FIFTH AND FOURTEENTH AMENDMENT UNDER 42 U.S.C. § 1983 

214.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

215. The Fifth and Fourteenth Amendments to the United States Constitution require, 

among other things, that the Federal and State governments not deprive any person of life, liberty, 

or property without due process of law. See U.S. Const. amends. V and XIV.  

216. Procedural Due Process is a form of due process recognized by the Supreme Court 

of the United States, and protects the loss of liberties or property interests without the benefit of a 

fair procedural process. See Bd. Of Regents of State Colleges v. Roth, 408 U.S. 564 (1972). 

217. Here, following the exchange of emails and phone calls with Defendant James via 

AAG Foshee, Defendant James ordered HoganWillig to cease all or most of its operations.  
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218. However, Defendants have now ordered HoganWillig to cease all or most of its 

operations without any sort of hearing or formal procedure. 

219. Accordingly, HoganWillig seeks a permanent injunction preventing Defendants, or 

other applicable governmental/law enforcement authorities, from enforcing arbitrary restrictions 

on HoganWillig in violation of HoganWillig’s Fifth and Fourteenth Amendment rights. 

AS AND FOR A SEVENTH CLAIM FOR RELIEF: 
VIOLATION OF FIFTH AND FOURTEENTH AMENDMENT UNDER 42 U.S.C. § 1983 

 
220. Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

221. The Takings Clause of the Fifth Amendment to the United States Constitution “is 

designed not to limit the governmental interference with property rights per se, but rather to secure 

compensation in the event of otherwise proper interference amounting to a taking.” Lingle v. 

Chevron U.S.A. Inc., 544 U.S. 528, 536-37 (2005) (quoting First English Evangelical Lutheran 

Church of Glendale v. County of Los Angeles, 482 U.S. 304, 315 (1987) (emphasis in original)). 

222. The Supreme Court “recognized that government regulation of private property 

may, in some instances, be so onerous that its effect is tantamount to a direct appropriation or 

ouster-and that such ‘regulatory takings’ may be compensable under the [Takings Clause of the] 

Fifth Amendment.” Lingle, 544 U.S. at 537.  

223. “The general rule at least is that while property may be regulated to a certain extent, 

if regulation goes too far it will be recognized as a taking.” Pennsylvania Coal Co. v. Mahon, 260 

U.S. 393, 415- 16 (1922). 

224. In the alternative, under the framework articulated by the Supreme Court in Penn 

Central, Defendant Cuomo’s Executive Orders constitutes a taking based upon “the magnitude of 
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[the Orders’] economic impact and the degree to which [the Orders] interfere[] with legitimate 

property interests.” Lingle, 544 U.S. 528 at 540. 

225. Plaintiff has suffered a loss of “all economically beneficial uses” of its Property 

while Defendant Cuomo’s Executive Orders remain in effect. This loss constitutes a categorical 

taking, whether it be Plaintiff’s inability to profitably operate at its physical locations, or its 

inability to exercise any of its other property rights with regard to its tangible property. See Lucas 

v. S.C. Coastal Council, 505 U.S. 1003, 1019 (1992). 

226. Defendant Cuomo’s Executive Orders constitute a regulatory taking implemented 

for a public purpose, and thus, the failure to pay just compensation contravenes the Takings Clause 

of the Fifth and Fourteenth Amendments. Coalition f or Gov't Procurement v. Fed. Prison Indus., 

365 F.3d 435, 478 (6th Cir. 2004); see also Horne v. Dep't of Agric., 576 U.S. 350 (2015).  

227. Accordingly, Plaintiff seeks: a declaration that the issuance and enforcement of the 

Executive Orders is an unconstitutional taking without just compensation under the Fifth and 

Fourteenth Amendment; a permanent injunction preventing Defendants, or other applicable 

governmental/law enforcement authorities, from enforcing arbitrary restrictions on HoganWillig 

in violation of HoganWillig’s Fifth and Fourteenth Amendment rights; and compensatory damages 

adequate to justly compensate HoganWillig or the regulatory taking of its Property.  

AS AND FOR AN EIGHTH CLAIM FOR RELIEF:  
VIOLATION OF FOURTEENTH AMENDMENT UNDER 42 U.S.C. § 1983 

 
228. Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

229. When those who appear similarly situated are nevertheless treated differently, the 

Equal Protection Clause of the Fourteenth Amendment to the United States Constitution requires 

at least a rational basis for such disparate treatment, so as to ensure that all persons subject to 
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legislation or governmental regulation are indeed being “treated alike, under like circumstances 

and conditions.” Engquist v. Ore. Dep’t of Agr., 553 U.S. 591, 602 (2008).  

230. As other states are relaxing restrictions based on new data that is emerging, 

Defendants are not, and are thus discriminating against identically situated businesses without any 

rational basis, in direct violation of Plaintiff’s Fourteenth Amendment Equal Protection rights.  

231. Law firms around the State of New York, and the several states in the United States 

of America, are free to continue to operate, whereas Defendant James, through AAG Foshee, 

ostensibly to enforce Defendant Cuomo’s Executive Orders, is preventing Plaintiff from so 

operating, under threat of a Cease and Desist order, and civil and criminal penalties.  

232. There is no rational basis for the disparate treatment of Plaintiff by Defendants as 

compared to identically situated businesses, both within and without the State of New York.  

233. Moreover, there exists no substantial difference in the COVID-19 infection rate 

throughout the State of New York that would otherwise justify Defendants’ targeting of Plaintiff 

in the instant enforcement action.  

234. The actions of Defendants’ are thus in direct violation of Plaintiff’s rights under the 

Equal Protection Clause of the Fourteenth Amendment to the United States Constitution. 

235. Accordingly, HoganWillig seeks a declaration that issuance and enforcement of the 

Executive Orders violate Plaintiff’s rights under the Equal Protection Clause of the Fourteenth 

Amendment to the United States Constitution, as well as a permanent injunction preventing 

Defendants, or other applicable governmental/law enforcement authorities, from enforcing 

arbitrary restrictions on HoganWillig in violation of HoganWillig’s Fourteenth Amendment rights.  
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AS AND FOR A NINTH CLAIM FOR RELIEF: 
VIOLATION OF NINTH AND TENTH AMENDMENTS UNDER 42 U.S.C § 1983 

 
236.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

237. The Ninth Amendment to the United States Constitution establishes that the 

enumeration in the Constitution of specific rights shall not be construed in order to deny or 

disparage the rights retained by the American people. See U.S. Const. amend. IX.  

238. The Tenth Amendment to the United States Constitution establishes that the powers 

not delegated to the States by the Unites States Constitution, nor prohibited by the United States 

Constitution to the States, are reserved to the States respectively, or to the American people. See 

U.S. Const. amend. X.  

239. Defendants’ Executive Orders, restrictions, regulations, policies, practices, acts, 

and omissions throughout the COVID-19 pandemic are a violation of Plaintiff’s rights under the 

Ninth and Tenth Amendments of the United States Constitution. 

240. As a proximate result of Defendants’ unconstitutional issuance of the 

aforementioned Executive Orders, of State and local agencies, Plaintiff is presently suffering, and 

will only continue to suffer, a significant deprivation of its liberty and property interests. 

241.  Plaintiff, other than as set forth in this Complaint, has no adequate remedy at law 

to address the wrongs described hereinabove. The declaratory and injunctive relief sought by 

HoganWillig is thus necessary to prevent continued and future harm and injury. 

242. Accordingly, HoganWillig seeks a permanent injunction preventing Defendants, or 

other applicable governmental/law enforcement authorities, from enforcing arbitrary restrictions 

on HoganWillig in violation of the Ninth and Tenth Amendments to the United States Constitution.  
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AS AND FOR A TENTH CLAIM FOR RELIEF:  
ATTORNEY’S FEES AND COSTS UNDER 42 U.S.C § 1988  

 
243.  Plaintiff repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Complaint, as if fully set forth herein. 

244. 42 U.S.C. § 1988(b) provides, in relevant part, as follows: “In any action or 

proceeding to enforce a provision of [42 U.S.C. § 1983] . . . the court, in its discretion, may allow 

the prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs[.]”  

245. The Supreme Court, in Hutto v. Finney, 437 U.S. 678 (1978), affirmed the Court’s 

discretion to award attorney’s fees to the prevailing party under 42 U.S.C. § 1988, in actions where 

a plaintiff is seeking redress for the deprivation of constitutional rights under 42 U.S.C. § 1983. 

246. Here, Plaintiff’s Third, Fourth, Fifth, Sixth, Seventh, and Eighth Claims for Relief 

are each brought to enforce a provision of 42 U.S.C. § 1983 – namely, that, under color of State 

law, Defendants have subjected HoganWillig to the egregious deprivation of certain rights, 

privileges, and immunities secured by the United States Constitution. See 42 U.S.C. § 1983.  

247. These rights include HoganWillig’s right to be free from State government 

interference in interstate commerce under Article I, Section 8, Clause 3 of the United States 

Constitution, HoganWillig’s right to be free from State government interference in private 

contracts under Article I, Section 10, Clause 1 of the United States Constitution, HoganWillig’s 

right to substantive and procedural due process under the Fifth and Fourteenth Amendments to the 

United States Constitution, HoganWillig’s right to be free government interference with its 

property rights under the Takings Clause of the Fifth Amendment to the United States Constitution, 

and HoganWillig’s right to be free from government interference with its rights under the Ninth 

and Tenth Amendment to the United States Constitution.  
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248. Accordingly, HoganWillig seeks its reasonable attorney fees as part of its costs in 

seeking redress for the deprivation of its constitutional rights under 42 U.S.C. § 1983.  

WHEREFORE, HoganWillig demands judgment as follows:  

a. On its First Claim for Relief, that this Court issue and enter a declaratory 

judgment, pursuant to 28 USC § 2201 and Rule 57 of the Federal Rules of Civil 

Procedure declaring that New York State Executive Law § 29-a is 

unconstitutional, as an unconstitutional delegation of legislative authority to 

Defendant Cuomo;  

b. On its Second Claim for Relief, that this Court enter an Order declaring that 

Defendant Cuomo’s actions exceed the scope of his authority under New York 

State Executive Law § 29-a, and that such actions are an unconstitutional abuse 

of Defendant Cuomo’s executive powers thereunder;  

c. On its Third Claim for Relief, that this Court enter an Order permanently 

enjoining Defendants, or other applicable governmental/law enforcement 

authorities, from enforcing the Executive Orders, as any such enforcement 

would unconstitutionally impede Plaintiff’s representation of clients and would 

unduly and excessively burden interstate commerce;  

d. On its Fourth Claim for Relief, that this Court enter an Order permanently 

enjoining Defendants, or other applicable governmental/law enforcement 

authorities, from enforcing the Executive Orders, as any such enforcement 

would unconstitutionally impede HoganWillig’s private contracts with clients, 

independent contractors, vendors, and other third parties;  
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e. On its Fifth Claim for Relief, that this Court enter an Order permanently 

enjoining Defendants, or other applicable governmental/law enforcement 

authorities, from enforcing the Executive Orders as arbitrary restrictions on 

HoganWillig, in violation of Plaintiff’s Fifth and Fourteenth Amendment 

substantive due process rights;  

f. On its Sixth Claim for Relief, that this Court enter an Order permanently 

enjoining Defendants, or other applicable governmental/law enforcement 

authorities, from enforcing the Executive Orders as arbitrary restrictions on 

HoganWillig, in violation of HoganWillig’s Fifth and Fourteenth Amendment 

procedural due process rights under the United States Constitution;  

g. On its Seventh Claim for Relief, that this Court enter an Order declaring that 

the issuance and enforcement of the Executive Orders is an unconstitutional 

taking without just compensation under the Fifth and Fourteenth Amendment; 

a permanent injunction preventing Defendants, or other applicable 

governmental/law enforcement authorities, from enforcing arbitrary restrictions 

on HoganWillig in violation of HoganWillig’s Fifth and Fourteenth 

Amendment rights; and compensatory damages adequate to justly compensate 

HoganWillig for the regulatory taking of its Property; 

h. On its Eighth Claim for Relief, that this Court enter an Order declaring that the 

issuance and enforcement of the Executive Orders violates Plaintiff’s rights 

under the Equal Protection Clause of the Fourteenth Amendment, and 

permanently enjoining Defendants, or other applicable governmental/law 

enforcement authorities, from enforcing the Executive Orders as arbitrary 
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restrictions on HoganWillig, in violation of HoganWillig’s Fourteenth 

Amendment equal protection rights under the United States Constitution;  

i. On its Ninth Claim for Relief, that this Court enter an Order permanently 

enjoining Defendants, or other applicable governmental/law enforcement 

authorities from enforcing the Executive Orders, in violation of the Ninth and 

Tenth Amendments to the United States Constitution;  

j. On its Tenth Claim for Relief, that this Court enter an Order awarding Plaintiff 

its reasonable attorney’s fees pursuant to 42 U.S.C. § 1988, for Plaintiff’s 

seeking redress for Defendants’ violation of HoganWillig’s constitutional rights 

under 42 U.S.C. § 1983; and  

k. Such other and further relief as this Court may deem just and proper.  

DATED: May 13, 2020 
    
 
      /s/Corey J. Hogan, Esq.  
      Corey J. Hogan, Esq. 

HOGANWILLIG, PLLC 
Attorneys for Plaintiff 
2410 North Forest Road, Suite 301 
Amherst, New York 14068 
(716) 636-7600 
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STATE OF NEW YORK 
OFFICE OF THE ATTORNEY GENERAL 

 
 LETITIA JAMES  DIVISION OF SOCIAL JUSTICE 

ATTORNEY GENERAL                                                                                                                                                                           LABOR BUREAU 
 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8700 ● FAX  (212) 416-8694 ●  WWW.AG.NY.GOV 

       
       April 20, 2020 
Via Email: scohen@hoganwillig.com         

 
Steven M. Cohen, Esq.       
HoganWillig 
2410 N. Forest Road, #301 
Getzville, New York  14068   
  
Dear Mr. Cohen: 
 
Thank you for your email dated April 13, 2020 responding to our request for additional information 
about HoganWillig’s ongoing operations during the COVID-19 pandemic.   

  
We continue to have serious concerns about the number of employees that are reporting to work 
at HoganWillig’s Getzville and Lancaster offices during this time of spreading epidemic. As you 
know, Governor Cuomo’s Executive Order 202.8 specifically requires that “All businesses and 

not-for-profit entities in the state shall utilize, to the maximum extent possible, any 

telecommuting or work from home procedures that they can safely utilize.”  This applies to 
businesses operating what are deemed to be providing essential services under the Executive 
Order.  Based on the information that we have, HoganWillig is not in compliance with that 
provision of the Executive Order. 

 
As we understand it, HoganWillig operates five offices in Western New York, located in Getzville, 
Buffalo, Lockport, Lancaster, and Ellicottville. According to your emails dated April 8 and April 
13, 2020, the Lockport office is currently closed (although may be used by permission), and the 
Buffalo and Ellicottville offices have one person reporting to work, as needed. These offices appear 
to be in compliance with the Executive Order.  The Getzville and Lancaster offices, located in Erie 
County, continue to operate with in-person staff on a daily basis. As you may be aware, Erie 
County has the most confirmed cases of COVID-19 in Western New York, with 2,127 cases 
reported as of April 18, 2020. The Amherst/Williamsville area, where HoganWillig’s Getzville 
office is located, currently has the most confirmed cases of the virus, outside the city of Buffalo 
(http://erieny.maps.arcgis.com/apps/opsdashboard/index.html#/dd7f1c0c352e4192ab162a1dfadc
58e1)  (see also https://www.wkbw.com/news/local-news/williamsville-zip-code-now-has-most-
covid-19-cases).   
 
You have informed us that the Lancaster office is limited to real estate and that up to three 
employees are permitted to “show up at that location to perform closings.” You further state that 
performing in-person real estate closings complies with item #14 of the Empire State 
Development’s (“ESD”) “Guidance for Determining Whether a Business Enterprise is Subject to 

Case 1:20-cv-00577   Document 1-1   Filed 05/13/20   Page 1 of 3

http://erieny.maps.arcgis.com/apps/opsdashboard/index.html#/dd7f1c0c352e4192ab162a1dfadc58e1
http://erieny.maps.arcgis.com/apps/opsdashboard/index.html#/dd7f1c0c352e4192ab162a1dfadc58e1
https://www.wkbw.com/news/local-news/williamsville-zip-code-now-has-most-covid-19-cases
https://www.wkbw.com/news/local-news/williamsville-zip-code-now-has-most-covid-19-cases


Steven M. Cohen, Esq. 
April 20, 2020 
Page 2 
 

 

a Workforce Reduction Under Recent Executive Orders” (www.esd.ny.gov) because the 
Chautauqua County Clerk refuses to accept e-notarized documents for filing; certain unspecified 
lenders and title companies have not yet authorized e-notarization; and many of your clients do 
not have the equipment necessary to print documents at home and/or scan documents for e-
notarization.  Pursuant to item #14 of the ESD guidance, real estate services shall be conducted 
remotely for all transactions, including but not limited to title searches, appraisals, permitting, 
inspections, and the recordation, legal, financial and other services necessary to complete a transfer 
of real property.  Services and parts therein may be conducted in-person only to the extent legally 

necessary and in accordance with appropriate social distancing and cleaning/disinfecting 
protocols. Despite our request, you have provided no law that requires in-person real estate 
closings to take place while the Executive Order is in effect. Rather, you have described difficulties 
complying with the Executive Order and ESD guidance. While we understand that conducting real 
estate transactions remotely may be difficult, it is nevertheless required in order to reduce the 
spread of the COVID-19 virus. Hence, to the extent that HoganWillig is unable to conduct real 
estate closings remotely due to any factor other than compliance with a specific law, the Attorney 
General demands that you immediately cease and desist from performing these transactions.  
 
With respect to the Getzville (or Amherst) office, you state that all personnel are “encouraged to 
work remotely from home,” that no more than 35 people are permitted to work in-person each day, 
that the daily attendance has fluctuated between 11 and 35 employees since March 15, 2020, and 
that each of the employees reporting to work are working only on matters for clients deemed 
essential by ESD.  Curiously, you also state that since the matters and staff fluctuate from day to 
day, it is “impossible” to create a list setting forth each employee reporting in-person to this office, 
and why each employee is required to perform the work in-person rather than remotely, as we 
previously requested.  Based upon your admitted knowledge of the number of employees reporting 
to work each day since March 15, 2020 and that each of those employees work only on essential 
matters, it appears as though you are in fact able to provide us with this information. 
 
You characterize the Getzville office as a “ghost town,” with only perhaps 20% of the ordinary 
attendance. While this may be true, there were on average 20 cars in your parking lots on a daily 
basis last week. This number is concerning as it suggests significant in-person work being 
performed regularly in that office. We have received multiple complaints that attorneys, paralegals 
and support staff report to work from all departments within the firm, regardless of the type of 
matter being worked on and the fact that the work could be performed remotely.    
 
Although you state that HoganWillig encourages its employees to work from home, this falls short 
of the Executive Order’s mandate to utilize telecommuting or work from home procedures to the 
maximum extent possible. It is HoganWillig’s responsibility to require its employees to work from 
home, unless they are unable to do so, even when performing services in support of essential 
businesses or providers. All other legal work must be performed remotely while the Executive 
Order is in effect. 
 
In light of the foregoing, the Attorney General further demands that HoganWillig take immediate 
steps to implement a work plan to reduce the number of employees reporting to the Getzville office 
and transition to telecommuting or working from home on a regular basis. 
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In the face of this unprecedented epidemic, the Governor’s Executive Order requires employers to 
provide for the safety of all of their employees as we all work together to avoid the worst outcomes 
from the COVID-19 virus. Please advise by close of business on Wednesday, April 22, 2020, if 
HoganWillig will cease conducting in-person real estate closings that are not required by a specific 
law, take immediate steps to reduce its in-person workforce at the Getzville office, and implement 
more stringent teleworking requirements for its workforce. The Attorney General reserves the right 
to take any and all available measures, including seeking emergency relief in court, to ensure your 
compliance with Executive Order 202 et seq.   
 
We look forward to your response and cooperation as we work to implement this important public 
health initiative.   
 

 
 

 

 
       Very truly yours, 
 

 Dawn A. Foshee 
 Assistant Attorney General 
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April 22, 2020 

Dawn A. Foshee, Esq. 
Asst. Attorney General - Labor Bureau 
28 Liberty Street 
New York, New York 10005 

Re: Hogan Willig Operations 

Dear Ms. Foshee: 

This letter is in response to your April 20th letter, attached as Tab A 
for convenience. 

As the Safety Officer for my law firm, I share your goal of protecting all of 
our employees, clients and transactional participants. Let me start by 
sending you the protocols we have put in place in all our offices. Tab B is 
the protocol developed on March 28th in response to Empire State 
Development Corp designating HoganWillig an essential business. Tab C 
is the protocol revised on April 16th due to the evolving nature of the crisis. 
To that end, each of our protocols, procedures, and our workplan have 
already been implemented, such that Hogan Willig has cut its in-office staff 
to the minimum required to carry out the essential business of our clients. 
Thus, it is my belief that no further implementation is required pursuant to 
Executive Orders 202.6 et seq. and applicable ESD Guidance, particularly 
given that, for those employees and clients who do report to our offices, all 
appropriate social distancing and cleaning/ disinfecting protocols have 
been fully complied with. 

{H2595047.l} PERSONAL INJURY & M".LPRACTICE I MATRIMONIAL & FAMILY LA\\' j LITIGATION I CORPORATE & BUSINESS LAW j CRIMINAL DEFENSE I REAL EsTATE LAW 
ESTATE PLANNING. WILLS & TRUSTS I ESTATES I ELDER LA\\. I GUARDIANSHIPS I BANKRUPTCY & DEBT RELIEF I VEHICLE & TRAFFIC LA\\. I SOCIAL SECURITY DISABILITY 
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We certainly agree that the Executive Orders require employers to 
provide for the safety of their employees during the COVID-19 pandemic. 
Hogan Willig has been, and will continue to be, in full compliance with the 
Executive Orders, by means including, but not limited to, providing 
personal protective equipment as required under Executive Order 202.17, 
and taking additional measures to ensure the safety of our employees and 
clients. 

With respect to our conducting in-person real estate closings, these 
transactions are oftentimes required to be performed in-person. Thus, to 
the extent that they can be performed remotely, we have, and will continue 
to, require that our Real Estate Department do so; but, in the event that 
these services cannot be provided remotely, we will proceed to give our 
clients the option and ability of coming in to our professionally and daily 
sanitized offices to take the actions necessary therefor, while of course 
observing all appropriate social distancing and cleaning/ disinfecting 
protocols. 

Your concern about the number of employees reporting to work at 
our Getzville and Lancaster offices is based, I believe, on misinformation. 
You make reference to specific data you collected. Please tell me exactly 
what you have been told (I'm not concerned with the source, just the data) 
so I can respond with precision. Let me say at the outset that if 
Hogan Willig is out of compliance with any Executive Order or ESDC 
directive, we will take prompt and austere measures to immediately come 
into compliance. 

I take no issue with the facts set forth in your unnumbered paragraph 
3 of your April 20th letter. Ordinarily, I wouldn't argue about the medicine 
here, as I am only concerned with HW's absolute compliance with the law, 
but you raised some points that I feel compelled to respond to that seem to 
be at odds with what the 2nd floor is reporting. I respectfully call to your 
attention Governor Cuomo' s pronouncement yesterday, that the time has 
come to begin to re-open Western New York's businesses, and has 
dispatched Lt. Governor Hochul to oversee that re-opening in light of the 
fact that more than 93% of all NY COVID cases are in the NYC/Long 
Island region, and the remaining 7% is spread out among the rest of the 
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state.1 This is not to in any way minimize the situation, but as a practical 
matter, the author of the EO' s, Governor Cuomo, in that article, is quoted 
as emphasizing the differences among the various regions of New York 
State, such that Western New York, the North Country, etc. is vastly 
different in COVID impact from downstate. 

As I'm sure you know, of the 252,000 confirmed COVID-19 cases in 
the State of New York, only 2,300 of these are found in Erie County. That is 
actually less than 1 %. The same is also true with respect to the deaths, that 
is, of the 15,000 deaths in NYS, about 165 of those are from Erie County. 
Thus, the Governor's statement that different parts of the state need to be 
treated in a manner consistent with the extent of the Corona virus impact 
thereon. It is also becoming apparent as the antibody testing becomes 
more prevalent that the mortality rate for COVID-19 will likely be 
consistent with that of the seasonal flu. That is, about 1/10 of 1 %. 

I state the above not as a distraction from the relevant issue, which is 
legal compliance, but as a response to your points concerning the severity 
of COVID in Erie County that I of course considered, fact checked, and out 
of respect and consistent with a thorough reply, needed to respond to. 

With regard to your unnumbered paragraph 4, I take no issue with 
the facts set forth up until the last three (3) sentences. There is no "law" 
requiring in-person real estate closings while the EO is in effect. However, 
such statutes as NY RPL Article 9 and NY GOL and NY Exec Law §130, et 
seq. set forth execution requirements that inherently require in-person 
contact. While at one point virtual notarial executions were permitted by 
EO, the time for that has expired, and lenders, title insurance companies, 
etc. wouldn't and won't honor or "insure over" virtual notarizations. I am 
attaching some current dialogue that I have been engaged in with lawyers 
over how real estate transactions can be conducted remotely, and the 
group, consisting of real estate lawyers at the top of their field, all get stuck 
on this dilemma. Tab D 

1 Buffalo News, April 22, 2020, morning edition, Front page 
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Toward the end of this letter, I will be asking for your assistance to 
clarify some ambiguities that are gumming up the works state-wide, and 
by cc to Ms. Nelson, I would ask for her input as well. 

I respectfully disagree with your statement that remote-only real 
estate transactions are "nonetheless required in order to reduce the spread 
of the COVID-19 virus." That statement is contrary to my understanding 
of the express language of the EO' s and ESDC' s interpretations of the EO' s. 
The only real estate deals that are being closed in-person are those that 
must be closed in person to comply with the relevant laws (cited in greater 
detail below) in light of the requirements of primarily lenders and title 
insurers concerning the proper execution of deeds, mortgages, promissory 
notes, lien releases, etc., that the above laws be complied with. I can also 
tell you that most of the deals that are being closed virtually did so when 
notaries did have personal contact with document signers at other 
locations. The thinking, I believe, is that with county clerk's offices being 
closed to the public, the facilities of HoganWillig (and other law firms 
around the state with similar protocols) offer a safer venue for those 
necessary notarial contacts than peoples' homes. However, HoganWillig 
will continue to refrain from performing any closings that are not required 
by operation of law. 

With regard to your unnumbered paragraph 5 on page 2 of your 
letter, I agree with your statement that it is HW' s position that daily 
attendance at our Amherst office fluctuates and that it is impossible to tell 
you who is here on any given day. If you are instructing me to have our 
front desk at our Amherst office make a log of everyone who comes and 
goes, I can see if that is feasible. The problem is that we don't always have 
a receptionist when people come to the office, and some people use remote 
staircases and don't pass by the reception area. I wouldn't want a scenario 
wherein I tell you I will track people, and then you get a complaint from 
someone who says they arrived at the office and weren't tracked. If you 
want me to look into the implementation of a sign-in sheet mechanism for 
the Amherst office, please let me know, and I can get you my thoughts as 
to how we can accomplish that. 'However, we have minimized contact 
with paper in the office, and would have to develop a mechanism perhaps 
with gloves before a common book could be placed at the top of the remote 
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stairs, and main stairs/ elevator. I'll come up with some thoughts, you 
please do the same and we will of course comply without delay. 

With regard to your unnumbered paragraph 6 on page 2 of your 
letter, I don't dispute the car count, as I have not counted the cars myself, 
but I point out that there are six (6) businesses in my building. Please see 
Tab E. At least one of them is a real estate company, and one of them is a 
bank. Also, the building is owned by Iskalo Development, owner of many 
buildings in Western New York, and they have people doing facilities 
maintenance wherein they park their private vehicles at 2410 N. Forest, and 
take company vans to their various sites. If you could provide me with the 
nature of the personnel who are claiming that they are being compelled to 
work at the office when they could be working remotely, I could respond 
more precisely. It is my understanding that we have support staff 
consistent with the Protocols attached at Tabs B and C, but no non-essential 
personnel. I would also point out that, as an essential business, 
HoganWillig is not subject to mandatory workforce reduction. We have 
voluntarily pared down to our essential personnel as a general safety 
matter, and have allowed/ instructed people to work from home to ease 
their personal concerns about catching the virus. I would add, and 
hopefully not be tempting fate, that as of 4/22/20 at 6:00 pm, no employee 
of HW has, to our knowledge, tested positive for COVID-19. 

The timbre of your letter seems to focus on real estate. Please be 
reminded that Hogan Willig (HW) represents hospitals, health care workers 
at every level (MD' s, EMT' s, RN' s, etc), banks, real estate title insurers, 
mortgage lenders, laboratories, local - county-state-federal law 
enforcement officers, at least one US Dept. of Defense contractor, and many 
businesses deemed II essential" by the Empire State Development Corp and 
referenced in various Executive Orders. We were, I believe, among the first 
law firms to be deemed II essential" by the ESDC. 

With regard to unnumbered paragraph 7 on page 2 of your letter, 
HW encourages even those employees who are working on essential 
matters to do so remotely whenever possible. It is left to their discretion as 
to whether they can work on essential matters remotely, or if the facilities 
at the offices are necessary. In many cases, people do a hybrid, whereby 
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they work primarily from home, but come in to an office to get papers, or 
to have a teleconference that they aren't equipped at home to conduct. As 
the Safety Officer, I can tell you unequivocally that no one has complained 
to me about working from the office when they could be working from 
home. In fact, no one has approached me about working from home, and I 
am unaware of either of the senior managers of this law firm having 
received a single complaint from anyone about this. 

With regard to unnumbered paragraph 7 on page 2 of your letter, 
although it is my belief that HW is not bound by compulsory workforce 
reduction, Hogan Willig will take immediate steps to implement a work 
plan to further reduce the number of employees reporting to the Getzville 
office and transitioning to telecommuting or working from home on a 
regular basis. To that end, if you give me the name or names of anyone 
who wishes to be so transitioned, I will keep the identities confidential and 
will speak with the senior managers to see to it that they are immediately 
transitioned to home if at all possible given the nature of the matters they 
are assigned to, or otherwise furloughed, with a guarantee of re 
employment upon the ending of the crisis. 

The very last full paragraph of your April 20th letter requires a more 
detailed response. HW maintains that it is only conducting in-person real 
estate closings that are required to be done in person to remain in 
compliance with the law. Please consider what follows in this letter to be 
not just a response to your letter, but also a reach-out to you for help in 
clarifying what has become a quandary for practitioners across the state. 

There is a hot question among lenders, county clerks and legal 
practitioners as to whether the Governor ever extended e-notarization past 
Saturday, April 18, 2020. EO 202.7' s relevant provisions and the extension 
language from 202.13, 202.14, and 202.18 is unclear whether these 
extensions covered the notary services. That would make notarizing things 
remotely impossible. 

Although you suggested in your April 20, 2020 letter that we have 
described mere "difficulties" in complying with applicable Executive 
Orders and ESD Guidance, each of the matters we have noted are a legally 
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necessary component of a real estate transaction, particularly with respect 
to those documents requiring a notarized signature. Section 291 et seq. of 
Article 9 of the Real Property Law ("RPL") requires that the principal' s 
signature on a document offered for recording relative to a real estate 
transaction must be notarized. 

In addition, as a major title agent in Western New York, none of our 
underwriters for title insurance are allowing us to issue policies without in 
person notarization on documents such as deeds, mortgages, affidavits, 
and/ or other documents required to be recorded pursuant to Article 9 of 
the RPL. Title insurance is required by lenders and issued in accordance 
with the New York State Department of Financial Services as a necessary 
component of real estate transactions. Further, while we are working with 
at least one lender to provide electronic notarization to clients, no lender 
that we represent has permitted a closing to be completed with 
electronically notarized documents. Moreover, Chautauqua County 1s 
requiring in-person notarization on all documents offered for recording. 

Executive Order 202.7 signed on March 19, 2020 provided, among 
other things, that notaries public were able to perform notarial acts using 
audio-video technology under certain circumstances. These provisions 
were set to expire April 18, 2020. Subsequent Executive Order 202.13 
stated that previous Executive Orders, including 202.7 "which closed or 
otherwise restricted public or private businesses or places of public 
accommodation" would be extended "such that all in-person business 
restrictions will be effective until 11:59 p.m. on April 15, 2020." This 
Executive Order refers specifically to the closing of businesses and not to 
extending the ability to conduct notary services, which is further evidenced 
by the fact that the extension date of April 15, 2020 is three days prior to the 
date the notarization rule change was set to expire. 

Subsequent Executive Orders 202.14 and 202.18 have extended the 
dates of 202.7 and other previous Executive Orders "which closed or 
otherwise restricted public or private businesses or places of public 
accommodation, and which required postponement or cancellation of all 
non-essential gatherings of individuals of any size for any reason ( e.g. 
parties, celebrations, games, meetings or other social events)" to April 29, 
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2020 and May 15, 2020, respectively, but again did not extend the ability to 
conduct notarial services electronically. After a thorough review of all 
Executive Orders issued to date, no Executive Order has extended April 18, 
2020 expiration making electronic notarization unavailable for completed 
real estate transactions. 

April 15, 2020 is three days prior to the date the notarization rule 
change is set to expire. Subsequent Executive Orders 202.14 and 202.18 
continue to extend the dates of 202.7 and other previous executive orders 
"which closed or otherwise restricted public or private businesses or places 
of public accommodation, and which required postponement or 
cancellation of all non-essential gatherings of individuals of any size for 
any reason ( e.g. parties, celebrations, games, meetings or other social 
events)" to April 29, 2020 and May 15, 2020, respectively, but again did not 
extend the ability to conduct notarial services electronically. To our 
knowledge, no subsequent executive order has addressed notarial services 
leaving the means to do so electronically having now expired on April 18, 
2020. 

Certain of the allied services are likewise essential. I had gone into 
this a bit with Ms. Nelson, and would appreciate a definitive opinion 
issuing from the AG' s office, as it has broad and sweeping impact. 

Since real estate transactions were deemed "essential" and 
Real estate transactions of all types must be done remotely to the extent 
possible, and remote viewing of property is only possible through the 
availability of quality photographs and videos, it follows that 
photographers/videographers are essential and must be permitted to 
perform their functions as long as strict safety protocols are followed. Such 
protocols would include social distancing of at least six (6) feet from any 
other human, the wearing of face masks if social distancing cannot be 
safely maintained, and aggressive hygienic/ decontamination practices like 
hand washing with soap and water and then sanitizing the hands with 
approved product if the photographer has been in contact with anyone. 

The photographer/videographer should work as quickly and 
efficiently as possible to remain on-site for as short a time as possible. It is 
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only through good competent stills and videos from a reliable 
photographer and videographer that buyers can virtually visit properties. 
In-person open houses are forbidden, which makes the role of the 
photographer all the more vital. An opinion from your office permitting 
safe photographic practices as necessary would go a long way to moving 
real estate deals forward in a remote fashion. 

I, too, on behalf of the owners and senior managers of Hogan Willig, 
and with their full assent, look forward to cooperating with you as we face 
the common COVID enemy together, and HW will do anything and 
everything required to remain in compliance with the law. Please feel free 
to call with any questions. I am available 24/7 on my cell phone: 716-570- 
7799. 

Stay safe. 

Respectfully submitted, 
Hogan Wil~ PLLC 

~/-ß /á//~--· 
Steven M. Cohen 

Cc: Deanna Nelson, Esq. (By email only: Deanna.Nelson@ag.ny.gov) 
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STATE OF NEW YORK 
OFFICE OF THE ATTORNEY GENERAL 

LETITIA JAMES 
ATTORNEY GENERAL 

DIVISION OF SOCIAL JUSTICE 
LABOR BUREAU 

April 20, 2020 
Via Email: scohen@hoganwillig.com 

Steven M. Cohen, Esq. 
Hogan Willig 
2410 N. Forest Road, #301 
Getzville, New York 14068 

Dear Mr. Cohen: 

Thank you for your email dated April 13, 2020 responding to our request for additional information 
about Hogan Willig' s ongoing operations during the COVID-19 pandemic. 

We continue to have serious concerns about the number of employees that are reporting to work 
at HoganWillig's Getzville and Lancaster offices during this time of spreading epidemic. As you 
know, Governor Cuomo's Executive Order 202.8 specifically requires that "All businesses and 

not-for-profit entities in the state shall utilize, to the maximum extent possible, any 

telecommuting or work from home procedures that they can safely utilize." This applies to 
businesses operating what are deemed to be providing essential services under the Executive 
Order. Based on the information that we have, Hogan Willig is not in compliance with that 
provision of the Executive Order. 

As we understand it, Hogan Willig operates five offices in Western New York, located in Getzville, 
Buffalo, Lockport, Lancaster, and Ellicottville. According to your emails dated April 8 and April 
13, 2020, the Lockport office is currently closed (although may be used by permission), and the 
Buffalo and Ellicottville offices have one person reporting to work, as needed. These offices appear 
to be in compliance with the Executive Order. The Getzville and Lancaster offices, located in Erie 
County, continue to operate with in-person staff on a daily basis. As you may be aware, Erie 
County has the most confirmed cases of COVID-19 in Western New York, with 2,127 cases 
reported as of April 18, 2020. The Amherst/Williamsville area, where Hogan Willig' s Getzville 
office is located, currently has the most confirmed cases of the virus, outside the city of Buffalo 
(http://erieny.maps.arcgis.com/apps/opsdashboard/index.html#/dd7f1c0c352e4192ab 162al dfadc 
58el) (see also https://www.wkbw.com/news/local-news/williamsville-zip-code-now-has-most 
covid-19-cases ). 

Y ou have informed us that the Lancaster office is limited to real estate and that up to three 
employees are permitted to "show up at that location to perform closings." You further state that 
performing in-person real estate closings complies with item #14 of the Empire State 
Development's ("ESD") "Guidance for Determining Whether a Business Enterprise is Subject to 
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Steven M. Cohen, Esq. 
April 20, 2020 
Page 2 

a Workforce Reduction Under Recent Executive Orders" (www.esd.ny.gov) because the 
Chautauqua County Clerk refuses to accept e-notarized documents for filing; certain unspecified 
lenders and title companies have not yet authorized e-notarization; and many of your clients do 
not have the equipment necessary to print documents at home and/or scan documents for e 
notarization. Pursuant to item #14 of the ESD guidance, real estate services shall be conducted 
remotely for all transactions, including but not limited to title searches, appraisals, permitting, 
inspections, and the recordation, legal, financial and other services necessary to complete a transfer 
of real property. Services and parts therein may be conducted in-person only to the extent legally 
necessary and in accordance with appropriate social distancing and cleaning/disinfecting 
protocols. Despite our request, you have provided no law that requires in-person real estate 
closings to take place while the Executive Order is in effect. Rather, you have described difficulties 
complying with the Executive Order and ESD guidance. While we understand that conducting real 
estate transactions remotely may be difficult, it is nevertheless required in order to reduce the 
spread of the COVID-19 virus. Hence, to the extent that Hogan Willig is unable to conduct real 
estate closings remotely due to any factor other than compliance with a specific law, the Attorney 
General demands that you immediately cease and desist from performing these transactions. 

With respect to the Getzville ( or Amherst) office, you state that all personnel are "encouraged to 
work remotely from home," that no more than 35 people are permitted to work in-person each day, 
that the daily attendance has fluctuated between 11 and 35 employees since March 15, 2020, and 
that each of the employees reporting to work are working only on matters for clients deemed 
essential by ESD. Curiously, you also state that since the matters and staff fluctuate from day to 
day, it is "impossible" to create a list setting forth each employee reporting in-person to this office, 
and why each employee is required to perform the work in-person rather than remotely, as we 
previously requested. Based upon your admitted knowledge of the number of employees reporting 
to work each day since March 15, 2020 and that each of those employees work only on essential 
matters, it appears as though you are in fact able to provide us with this information. 

Y ou characterize the Getzville office as a "ghost town," with only perhaps 20% of the ordinary 
attendance. While this may be true, there were on average 20 cars in your parking lots on a daily 
basis last week. This number is concerning as it suggests significant in-person work being 
performed regularly in that office. We have received multiple complaints that attorneys, paralegals 
and support staff report to work from all departments within the firm, regardless of the type of 
matter being worked on and the fact that the work could be performed remotely. 

Although you state that Hogan Willig encourages its employees to work from home, this falls short 
of the Executive Order's mandate to utilize telecommuting or work from home procedures to the 
maximum extent possible. It is HoganWillig's responsibility to require its employees to work from 
home, unless they are unable to do so, even when performing services in support of essential 
businesses or providers. All other legal work must be performed remotely while the Executive 
Order is in effect. 

In light of the foregoing, the Attorney General further demands that Hogan Willig take immediate 
steps to implement a work plan to reduce the number of employees reporting to the Getzville office 
and transition to telecommuting or working from home on a regular basis. 
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Steven M. Cohen, Esq. 
April 20, 2020 
Page 3 

In the face of this unprecedented epidemic, the Governor's Executive Order requires employers to 
provide for the safety of all of their employees as we all work together to avoid the worst outcomes 
from the COVID-19 virus. Please advise by close of business on Wednesday, April 22, 2020, if 
Hogan Willig will cease conducting in-person real estate closings that are not required by a specific 
law, take immediate steps to reduce its in-person workforce at the Getzville office, and implement 
more stringent teleworking requirements for its workforce. The Attorney General reserves the right 
to take any and all available measures, including seeking emergency relief in court, to ensure your 
compliance with Executive Order 202 et seq. 

We look forward to your response and cooperation as we work to implement this important public 
health initiative. 

Very truly yours, 

Dawn A. Foshee 
Assistant Attorney General 
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Force Reduction and Safety Protocols 

• All employees who are able to perform their tasks at home have been 
working from home, earning full pay for that work. 

• All personnel have been instructed to remain home if they are 
suffering from any symptoms of any type of respiratory illness, cold, 
flu, cough, etc. If any such employee runs out of sick/ personal time, 
they may take unpaid time off without repercussions to their job 
security. 

• HW' s IT dept has equipped any personnel who can work remotely, 
with appropriate hardware and software to allow them to access firm 
IP from home. 

• Certain data we have from protected sources require highly 
encrypted protocols which cannot be assured through remote 
connections using HW's personnel's personal home computers. 

• All mail handlers receive and open the mail with gloves on. All mail 
is scanned in and only the scan is sent to the addressee, with 99%+ of 
the paper mail being discarded. The only paperwork to be retained is 
that which consists of original certifica tes (death, stock, Letters 
Testamentary, etc) which must be maintained in the file. 

• The scanner machines designated for mail processing are routinely 
washed down with 91 % isopropyl alcohol. 

• People entering and exiting the Amherst office are using the elevators 
with one person in each elevator at a time or using the stairwell or 
main staircase one at a time. 

• Social distancing of at least six (6) feet between people has been put 
in place for all offices and cubicles, unless there is a physical divider 
(wall) between employees. The small conference rooms (7 and 8) 
may only be occupied by one person at a time. No more than 2 
people may be in conference room 1. No more than 4 people may be 
in conference rooms 2 and 3. No more than 6 people may be in 
conference rooms 5 and 6. No more than 10 people may be in 
conference room 4. 

• HW's secure laptops have all been distributed. We have ordered 
more, but so has every other business, so there will be a delay in 
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receiving the new laptops. Jason is ready to configure the software 
and security on the new laptops when they arrive. 

• We are scheduling as many client meetings as possible by 
telephone/ skype/ Zoom. 

• Some of our health care clients - physicians, nurses, PA' s, 
EMT /Paramedics, firefighters, police officers and federal law 
enforcement officers are putting estate planning and health care 
proxy measures in place. Others are as well. These documents not 
only require notarization, but two (2) witnesses, so many of these are 
being executed in the office. 

• There are two (2) hand sanitizer stations for employees, one at the 
lower level entrance to the building, and 1 at the main entrance to the 
building. 

• The Hogan Willig fitness center has been closed since March 8th. The 
key fobs will no longer permit entrance to the fitness center. 
However, if employees want access to the showers, which are being 
kept stocked with anti-bacterial soap, they can ask for and will be 
granted access. To date, no one has requested access to the showers. 

• Our 28,000 sq foot main office in Amherst is rated to hold up to 335 
employees (more than our current roster). The maximum number we 
have coming in on any given day for the past two weeks has been 36, 
and we often have 31 or fewer. 

• Our 10,000 square foot Buffalo office now has only one (1) person 
co ming 1n. 

• Our 3,500 square foot Lockport office is now closed. We are allowing 
access to up to two (2) HW personnel who may need the firm's 
secured computer resources and who wish to sequester themselves in 
that closed office, upon request. They can pick up a key from the 
main Amherst office to gain access to the Lockport office. So far, 
since March 10th, only 2 people have entered that office, and not at 
the same time. 

• Our 5,000 square foot Lancaster office has only three (3) people 
coming in, and they are stationed 30 feet away from each other, Judge 
Kelleher in his office, and Paula Kozlowski at her front station, and 
Sandy Berent in the back office. 
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• Our 1,500 square foot Ellicottville office only has 1 employee coming 
in to check for mail and return and forward urgent calls. 

• Everyone has their own space, either an office with a door that closes, 
or a cubicle with 5' high dividers between them. Most employees 
who are in cubicles do not have a neighbor closer than ten (10') feet. 
The only exceptions to private, protected space are Paula Kozlowski 
at the Lancaster office, and Darlene Sortino or Erin Krawczyk who 
are stationed at reception desks to answer calls. When people do 
come in for document execution, there is a station barrier separating 
our staff from the clients. There is no physical contact between our 
reception staff and walk-ins, and they remain at least six (6) feet away 
from walk-ins. 

• HW is providing individual juice/beverage bottles so that employees 
don't have to pour from common 1 or 2 liter bottles 

• All desks have either hand sanitizer or isopropyl alcohol of either 
70% or 91 % strength at or immediately available for the employees' 
use. 

• HW' s cleaning staff has re-tooled to sanitize all bathroom, office, 
break room, cubicle and common spaces with bactericidal and 
viricidal solutions, with additional attention to all door handles, arm 
rests and telephones. The cleaning staff continues to service and 
disinfect all five (5) offices, regardless of usage. 

• If anyone is unable to procure a mask for themselves, HW will 
provide them with one. 

• Lysol Disinfectant has been placed around the office at break rooms 
for anyone to borrow/ use to additionally disinfect 

• Employees are asked to avoid all direct human contact. No 
handshakes, and no conversations with anyone closer than six (6) 
feet. For document executions, Last Wills & Testaments, real estate 
closings, etc., the documents are placed on one end of a conference 
table, read to all in attendance by the lawyer/paralegal/legal 
assistant, and then all personnel shift in clockwise fashion for client 
review and execution. Witnesses observe the signature by the 
testator, etc., and then upon rotation, affix their own signatures. 

• There is a skeleton crew of non-attorney staff who are at the Amherst 
office only to take documents that are printed on HW printers 
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remotely from our assets at home, and who can then scan, fax, post 
and mail them as necessary. 

• Our Family and Matrimonial department are all working from home 
except for one person at the Buffalo office who is alone in that 
building. 

• Our Trusts and Estates Dept has people working from home, but also 
has people coming in as necessary. Support staff from Trusts and 
Estates are pitching in to process documents that are sent in remotely 
from all departments. 

• Our Criminal department has only one (1) lawyer coming in, as 
needed. Most arraignments, conferences and appearances can be 
conducted with the Courts by Skype. 

• Our Bankruptcy team has one (1) person coming in, with no 
neighbors on either side of him. 

• Our corporate/ commercial group has been coming in to service the 
myriad situations with our health care and other essential business 
clients. 

• Two attorneys come in to deal with emergency service clients 
(volunteer fire departments/ ambulance corps). Those who come in 
are in their own enclosed offices. 

• Our Civil Litigation department has only one (1) lawyer coming in 
regularly, to deal with federal law enforcement officers, DOCS 
corrections officers, and state and local law enforcement officers who 
have COVID-19 and safety protocol concerns. His paralegal is also 
coming in regularly to assist with that work, and she has her own 
enclosed office. 

• Our real estate group attorneys and staff are coming in to collect up 
original documents needed for closings. Some real estate personnel 
are coming in to assist other departments for processing union 
matters affecting healthcare worker attendance (for example, PEF 
and 1199 situations). 
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Force Reduction and Safety Protocols 

• All employees who are able to perform their tasks at home must 
work from home. Employees will continue to earn full pay for that 
work, providing they are at their computer and/ or phone doing 
work for full shift. Lunch and bathroom breaks will apply from 
home, as at the office. 

• All personnel are instructed to remain home if they are suffering 
from any symptoms of any type of respiratory illness, cold, flu, 
cough, excessive sneezing, etc. If any such employee runs out of 
sick/ personal time, they may take unpaid time off without 
repercussions to their job security. If anyone is diagnosed with a 
COVID illness and they have run out of sick/ personal time, they may 
see Corey or Diane to discuss options. 

• HW's IT dept has equipped any personnel who can work remotely, 
with appropriate hardware and software to allow them to access firm 
IP from home. 

• Certain data we have from protected sources require highly 
encrypted protocols which cannot be assured through remote 
connections using HW' s personnel's personal home computers. In 
those instances, if the employee only needs certain documents to be 
delivered to their home to be able to work from home, they should 
email the IT department and a safe pickup from HW' s nearest office, 
or a delivery will be arranged to the employee's home. Sensitive 
material shredding protocols remain in full force, and the employee 
is responsible for getting any such documents to an HW shredder 
when finished with it, and maintaining its security until then. 

• All mail handlers shall receive and open the mail with gloves on. All 
mail shall be scanned in and only the scan is to be sent to the 
addressee, with 99%+ of the paper mail being discarded. The only 
paperwork to be retained is that which consists of original certificates 
(death, stock, Letters Testamentary, etc) which must be maintained in 
the file. 

• The scanner machines designated for mail processing are to be 
routinely washed down with 91 % isopropyl alcohol. 
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• People entering and exiting the Amherst office are to use the 
elevators with one person in each elevator at a time or use the 
stairwell or main staircase one at a time. 

• Social distancing of at least six ( 6) feet between people must be 
maintained in all circumstances and for all offices and cubicles, 
unless there is a physical divider (wall) between employees. The 
small conference rooms (7 and 8) may only be occupied by one 
person at a time. No more than 2 people may be in conference room 
l. No more than 4 people may be in conference rooms 2 and 3. No 
more than 6 people may be in conference rooms 5 and 6. No more 
than 10 people may be in conference room 4. 

• Any violations of social distancing protocols must be reported to a 
supervisor immediately. 

• HW's secure laptops have all been distributed. We have ordered 
more, but so has every other business, so there will be a delay in 
receiving the new laptops. Jason is ready to configure the software 
and security on the new laptops when they arrive. 

• As many client meetings and transactions as possible are to be 
scheduled remotely by telephone/ skype/ Zoom/ Google Meetings. 

• Transactions that require in-person notarization, or otherwise require 
in-person execution shall be conducted with masks, pre and post 
transaction hand sanitization, social distancing (and gloves if 
requested) with room density not to infringe on social distancing 
requirements. 

• There are two (2) stationary hand sanitizer stations for employees, 
one at the lower level entrance to the building, and 1 at the main 
entrance to the building. They are re-filled regularly. If either is 
found to be empty, report it immediately and it will be re-stocked. 

• There are bottled hand sanitizers in every break room, kitchen and 
common area, in addition to the hand sanitizers that are located in 
private offices and cubicles. By now, every employee who has 
requested a hand sanitizer for their desk has received one. If one 
need refilling, email Tom Dunning, Paul Pinto or Steve Cohen. 

• The Hogan Willig fitness center has been closed since March 8th. The 
key fobs will no longer permit entrance to the fitness center. 
However, if employees want access to the showers, which are being 
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kept stocked with anti-bacterial soap, they can ask for and will be 
granted access. 

• Our Lockport office is now closed. We are allowing access to up to 
two (2) HW personnel who may need the firm's secured computer or 
remote camera resources and who wish to sequester themselves in 
that closed office, upon request. They can pick up a key from the 
main Amherst office to gain access to the Lockport office. 

• Our Ellicottville office only has 1 employee coming in regularly. 
Notify Erin Min advance if there are to be any transactions at that 
office so they can be scheduled such that social distancing can be 
maintained. 

• There is to be no physical contact between our reception staff and 
walk-ins, and HW reception staff is to remain at least six (6) feet 
away from walk-ins. 

• HW continues to provide individual juice/beverage bottles and 
individually packaged snacks for employees. 

• All desks/ cubicles that are occupied are to have hand sanitizer 
consisting of isopropyl alcohol of either 70%, 75% or 91 % strength or 
ethanol (ethyl) alcohol at 85% strength. They may have additives of 
moisturizers like aloe or glycerine and antibacterial agents like 
hydrogen peroxide, as long as the alcohol content does not get 
diluted to below 70% for isopropyl, or 80% for ethanol. 

• HW' s cleaning staff has re-tooled to sanitize all bathroom, office, 
break room, cubicle and common spaces with bactericidal and 
viricidal solutions, with additional attention to all door handles, arm 
rests and telephones. The cleaning staff continues to service and 
disinfect all five (5) offices, regardless of usage. 

• All employees have been provided with masks, and replacements 
when requested. Reception areas at all offices have masks for clients 
and guests. Anyone who needs a new mask, or anyone noticing that 
a reception area is low on masks, should notify Darlene, Tom D, Paul 
Por Steve C. 

• Lysol Disinfectant has been placed around the office at break rooms 
and common areas for anyone to borrow /use to additionally 
disinfect. The can should be returned when the employee is finished 
with it. If empty, notify Tom Dunning. 
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• Employees are to avoid all direct human contact while at any HW 
facility. No handshakes, and no conversations with anyone closer 
than six (6) feet. For document executions, Last Wills & Testaments, 
real estate closings, etc., the documents are to be placed on one end of 
a conference table, read to all in attendance by the 
lawyer/paralegal/legal assistant, and then all personnel shift in 
clockwise fashion for client review and execution. Witnesses observe 
the signature by the testator, etc., and then upon rotation, affix their 
own signatures. 

• There is a skeleton crew of non-attorney staff who are at the Amherst 
office only to take documents that are printed on HW printers 
remotely from our assets at home, and who can then scan, fax, post 
and mail them as necessary. 

• Any violations of social distancing/ sanitizing/ mask protocols are to 
be brought to the attention of a supervisor immediately. 

(Rev 4-16-22) 
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Steven M. Cohen 

From: 

Sent: 

To: 

Subject: 

Carroll, Frank < Frank.Carroll@fnf.com > 

Wednesday, April 22, 2020 1 :38 PM 

Trow, W. Clark; Steven M. Cohen 

RE: Remote Notarization 

***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

So, your colleagues are taking the position that the language that Steve quoted from the Executive Order has no bearing 

on this? I think that they are reaching a conclusion without taking into account the ambiguities. 

Somehow, the position that "I know that the language is unclear, but I think I know what the governor intended" is not 

effective guidance to the citizenry. 

From: Trow, W. Clark <ctrow@barclaydamon.com> 

Sent: Wednesday, April 22, 2020 1:26 PM 

To: Steven M. Cohen <scohen@hoganwillig.com> 

Cc: Bruce lkefugi <bikefugi@hoganwillig.com>; Jeffrey J. Tyrpak <jtyrpak@hoganwillig.com>; Corey Hogan 

<chogan@hoganwillig.com>; wnyattorneys@lawsaia.com; Palumbo, Jeffery D.<jpalumbo@barclaydamon.com>; Bo 

Sunshine <bsunshine@hoganwillig.com>; nancy@lawsaia.com 

Subject: RE: Remote Notarization 

Steve, 

I forwarded your original email to some people in the firm and received this response: 

By Ex. Order No.202.18, dated 4/16/20, the initial Order was extended until midnight of May 15, 2020. 

Nancy, would you please add Steve the forum. 

Clark 

From: Steven M. Cohen <scohen@hoganwillig.com> 

Sent: Wednesday, April 22, 2020 11:50 AM 

To: Trow, W. Clark <ctrow@barclaydamon.com> 

Cc: Bruce lkefugi <bikefugi@hoganwillig.com>; Jeffrey J. Tyrpak <jtyrpak@hoganwillig.com>; Corey Hogan 

<chogan@hoganwillig.com>; wnyattorneys@lawsaia.com; Palumbo, Jeffery D.<jpalumbo@barclaydamon.com>; Bo 

Sunshine <bsunshine@hoganwillig.com>; nancy@lawsaia.com 

Subject: RE: Remote Notarization 

Clark, 

Those are excellent points, and the ambiguities do put us in a bit of a pickle. Like you, 
we write title insurance and represent lenders, buyers and sellers, so I think it is 
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essential that we get some clarity. I am in dialogue with the NYS Attorney General's 
office on this topic. May I forward our email string? 
Also, I don't believe I am a "member" of wnyattorneys@lawsaia.com, so certain of my 
responses bounce back when I hit "Reply All." To that end, I would ask you to 
forward our dialogue on to that group, or perhaps Nancy can make me a member. 

In any event, I will keep you apprised of any input I get from the AG. 

Best, 

Steve 

Steven M. Cohen 
Litigation Chair 
Hogan Willig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 I Fax: 716.932.6718 
To11 Free: 800.636.5255 
vCard I Biography ■HOGAN\\71LLIG 

A TTORNiY:$ AT L.,1,W 

Personal Injury/Malpractice I Matrimonial & Family Law I Estate Planning & Elder Law I Real Estate Law 

Bankruptcy & Debt Relief I Corporate & Business Law Civil Litigation I Criminal Defense I Social Security Disability I Vehicle & 

Traffic Law 

This message contains information that may be confidential and privileged. Unless you are the addressee (or authorized to receive for the addressee). you may not use, 
copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in error, please advise the sender by reply 
and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any 
person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii) promoting, marketing or recommending to another party 
any tax-related matter(s) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice 

and is not intended to be legal advice. 

~ Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible. 

From: Trow, W. Clark <ctrow@barclaydamon.com> 

Sent: Wednesday, April 22, 2020 9:49 AM 

To: Steven M. Cohen <scohen@hoganwillig.com> 

Cc: Bruce lkefugi <bikefugi@hoganwillig.com>; Jeffrey J. Tyrpak <jtyrpak@hoganwillig.com>; Corey Hogan 

<chogan@hoganwillig.com>; wnyattorneys@lawsaia.com; Palumbo, Jeffery D.<jpalumbo@barclaydamon.com>; Bo 

Sunshine <bsunshine@hoganwillig.com> 

Subject: Remote Notarization 

***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Steve, et al., 

Below is a response I received from Frank Carroll: 
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Clark, I read Steve's message, and I can't disagree that the various Executive Orders do create some ambiguity. 

When I had first read an order extending the effective dates of the previous Executive Orders, it appeared to me 

that the provisions concerning remote notarization were not extended because they were not specifically 

mentioned. However, one of my colleagues opined that the overall sense of the extensions was that we're still 

in crisis mode, the provisions of the Orders are still needed, and that there would be no good reason to 

discontinue an activity that was perceived as being necessary. 

I do agree with you about the complexities that remote notarization adds to the transaction. I'm also concerned 

with the "validity and enforceability" of mortgages acknowledged in this fashion. Now, whenever an answer is 

interposed in a mortgage foreclosure action, one defense that is always raised is that the plaintiff does not have 

standing to sue. This often triggers a lengthy, detailed and expensive inquiry into how the note and mortgage 

came into the possession of the plaintiff. In the future, if a mortgage had been acknowledged remotely, there 

will be another defense: that the mortgage was not properly acknowledged and is therefore a nullify. This will 

trigger an obligation for the title insurer to defend this challenge to the mortgage's validity. This could be a very 

tough thing to try to do, proving that the notary strictly followed the provisions of the Executive Order, which is 

the only thing that gives a remote acknowledgement the guise of legality. 

Clark 

From: Steven M. Cohen <scohen@hoganwillig.com> 

Sent: Tuesday, April 21, 2020 4:38 PM 

To: Trow, W. Clark <ctrow@barclaydamon.com> 

Cc: Bruce lkefugi <bikefugi@hoganwillig.com>; Jeffrey J. Tyrpak <jtyrpak@hoganwillig.com>; Corey Hogan 

<chogan@hoganwillig.com>; wnyattorneys@lawsaia.com; Palumbo, Jeffery D.<jpalumbo@barclaydamon.com>; Bo 

Sunshine <bsunshine@hoganwillig.com> 

Subject: Witness Acknowledgements 

Good afternoon Clark. I hope you and yours are well. 

The issue you raise is further complicated by the uncertainty of the virtual notary 
enablement per Exec Order 202.7. There is a hot question among lenders, county 
clerks and legal practitioners as to whether the Governor ever extended e-notarization 
past Saturday, April 18, 2020. EO 202.7's relevant provision is clear enough, but the 
extension language from 202.13, 202.14, and 202.18, renders it unclear as to whether 
these extensions covered the virtual notary. 

Executive Order 202.7 signed on March 19, 2020 provided, among other things, that 
notaries public were able to perform notarial acts using audio-video technology under 
certain circumstances. These provisions were set to expire April 18, 2020. Subsequent 
Executive Order 202.13 states that previous executive orders, included 202.7 "which 
closed or otherwise restricted public or private businesses or places of public 
accommodation" would be extended "such that all in-person business restrictions will 
be effective until 11:59 p.m. on April 15, 2020." This executive order refers specifically 
to the closing of businesses and not to extending the ability to conduct notary 
services. This is further evidenced by the fact that the extension date of April 15, 2020 
is three days prior to the date the notarization rule change is set to expire. Subsequent 
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Executive Orders 202.14 and 202.18 continue to extend the dates of 202.7 and other 
previous executive orders "which closed or otherwise restricted public or private 
businesses or places of public accommodation, and which required postponement or 
cancellation of all non-essential gatherings of individuals of any size for any reason 
(e.g. parties, celebrations, games, meetings or other social events)" to April 29, 2020 
and May 15, 2020, respectively, but again did not extend the ability to conduct notarial 
services electronically. To our knowledge, not subsequent executive order has 
addressed notarial services leaving the means to do so electronically having now 
expired on April 18, 2020. 

Further, our work in real estate cannot be completed at this time with electronic 
notarial services. Title Companies who provide title insurance required by lenders and 
in accordance with the New York Department of Financial Services will not confirm 
that they will insure title when documents, such as a deed or mortgage, are 
electronically notarized rather than being done in-person. Additionally, while we are 
working with some lenders to provide electronic notarization services, no lender has 
allowed a closing to be done with electronically notarized documents to date. Finally, 
we have been told by at least one local county clerk (Chautauqua) in which we 
regularly do business, that they are not accepting any documents electronically 
notarized. 

I would appreciate your insights into this. 

Best regards, 

Steve 

Steven M. Cohen 
Litigation Chair 
Hogan Willig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 I Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard I Biography ■HOG.ANWILLIG 

ATTORNEY$ A.T LAW 

Personal Injury/Malpractice I Matrimonial & Family Law I Estate Planning & Elder Law I Real Estate Law 

Bankruptcy & Debt Relief I Corporate & Business Law I Civil Litigation I Criminal Defense I Social Security Disability I Vehicle & 

Traffic Law 

This message contains information that may be confidential and privileged. Unless you are the addressee (or authorized to receive for the addressee), you may not use, 
copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in error, please advise the sender by reply 
and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any 
person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii) promoting, marketing or recommending to another party 
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any tax-related matter(s) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice 

and is not intended to be legal advice. 

~ Go Green! Print this email only when necessary. Thank you for helping Hogan Willig be environmentally responsible. 

From: Trow, W. Clark <ctrow@barclaydamon.com> 

Sent: Tuesday, April 21, 2020 12:18 PM 

To: Nancy Saia <nancy@lawsaia.com>; Peter lannini <Peter.lannini@stewart.com> 

Cc: Jeffrey Baumann <jeffreymbaumann@gmail.com>; WNY Attorneys <wnyattorneys@lawsaia.com>; Palumbo, Jeffery 

D.<jpalumbo@barclaydamon.com> 

Subject: WNY ATTORNEYS' CORONAVI RUS FORUM - Witness Acknowledgements 

***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Looking for a way to get documents acknowledged but no notary is available and the signatory doesn't have 
audio-visual capability (perhaps a resident of a nursing home or assisted living facility)? John Fenz has 
confirmed that a document acknowledged pursuant to Real Property Law Section 304 will be accepted for 
recording in Erie County, but note the following requirements: 

A subscribing witness acknowledgment is permitted pursuant to the Real Property Law, provided that they provide the 
following appropriate acknowledgment set forth in Real Property Law 309-a(2). Please include this email with your 
submission so that the Clerk's see my blessing of such recordation. 

The basis in law for reference is as follows: 

A conveyance of real property, within the state, on being duly acknowledged by the person executing the same, or proved 
as required by this chapter, and such acknowledgment or proof duly certified when required by this chapter, may be 
recorded in the office of the clerk of the county where such real property is situated, and such county clerk or city registrar 
where applicable shall, upon the request of any party, on tender of the lawful fees therefor, record the same in said office. 
N.Y. Real Prop. Law§ 291 (McKinney) Such acknowledgment can be made only by the person who executed the 
conveyance, and such proof can be made only by some other person, who was a witness of its execution, and at the 
same time subscribed his name to the conveyance as a witness. N.Y. Real Prop. Law§ 292 (McKinney) When the 
execution of a conveyance is proved by a subscribing witness, such witness must state his own place of residence, and if 
his place of residence is in a city, the street and street number, if any thereof, and that he knew the person described in 
and who executed the conveyance. The proof must not be taken unless the officer is personally acquainted with such 
witness, or has satisfactory evidence that he is the same person, who was a subscribing witness to the conveyance. NY 
REAL PROP § 304. The certificate for a proof of execution by a subscribing witness, within this state, of a conveyance or 
other instrument made by any person in respect to real property situate in this state, must conform substantially with the 
following form, the blanks being properly filled: 

State of New York 

County of ........ 

} 

} ss.: 
} 

On the ...... day of ...... in the year ... before me, the undersigned, personally appeared ...... , the subscribing witness to the 
foregoing instrument, with whom I am personally acquainted, who, being by me duly sworn, did depose and say that 
he/she/they reside(s) in (if the place of residence is in a city, include the street and street number, if any, thereof); that 
he/she/they know(s) tobe the individual described in and who executed the foregoing instrument; that said 
subscribing witness was present and saw said execute the same; and that said witness at the same time subscribed 
his/her/their name( s) as a witness thereto. 
(Signature and office of individual taking proof.) N.Y. Real Prop. Law§ 309-a (McKinney) 

W. Clark Trow 
Special Counsel 
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The Avant Building • 200 Delaware Avenue • Suite 1200 • Buffalo, NY 14202 

O: (716) 858-3882 • F: (716) 768-2882 • C: (716) 983-9504 
E: ctrow@barclaydamon.com 

barclaydamon.com • vCard • Profile 

This electronic mail transmission is intended only for the use of the individual or entity to which it is addressed and may contain confidential information belonging 

to the sender which is protected by the attorney-client privilege. If you are not the intended recipient, you are hereby notified that any disclosure, copying, 

distribution, or the taking of any action in reliance on the contents of this information is strictly prohibited. If you have received this transmission in error, please 

notify the sender immediately by e-mail and delete the original message. 

NOTICE: The information contained in this message is proprietary and/or confidential and may be privileged. If you are 

not the intended recipient of this communication, you are hereby notified to: (i) delete the message and all copies; (ii) 

do not disclose, distribute or use the message in any manner; and (iii) notify the sender immediately. 
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STATE OF NEW YORK 
OFFICE OF THE ATTORNEY GENERAL 

 
 LETITIA JAMES  DIVISION OF SOCIAL JUSTICE 

ATTORNEY GENERAL                                                                                                                                                                           LABOR BUREAU 
 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8700 ● FAX  (212) 416-8694 ●  WWW.AG.NY.GOV 

       
       April 27, 2020 
Via Email: scohen@hoganwillig.com         

 
Steven M. Cohen, Esq.       
HoganWillig 
2410 N. Forest Road, #301 
Getzville, New York  14068   
  
Dear Mr. Cohen: 
 
As you are aware, Governor Cuomo’s Executive Order 202.8 requires that “All businesses and 

not-for-profit entities in the state shall utilize, to the maximum extent possible, any 

telecommuting or work from home procedures that they can safely utilize.”  This applies to 
businesses operating what are deemed to be providing essential services under the Executive 
Order. Despite our repeated requests that you provide us with information evidencing compliance 
with this order in your Getzville office, you have failed to do so.   
 
To comply with the Executive Order, HoganWillig must do more than encourage employees 
working on essential matters to work remotely whenever possible. It is your responsibility to 
mandate teleworking on a daily basis, and permit reporting to work in person only if necessary to 
perform work in support of an essential business, service or provider.  This applies to all attorneys, 
paralegals and support staff.  You have not demonstrated that this mandate has been implemented 
in your Getzville office. 
 
You request that we provide you with the name(s) of HoganWillig employee(s) who wish to be 
transitioned to teleworking in your Getzville office. This is not our duty, nor are the wishes of 
employees relevant under the terms of the Executive Order. As the employer, you surely know 
who is reporting to work each day. You know who is working from home; who is taking a personal 
day, a sick day, or a vacation day. We understand that this information is compiled and emailed to 
staff every day. We further understand that only 8-12 employees work from home each day, from 
your staff of nearly 70 employees. Many employees – without being told to work remotely, and 
particularly where so many are not – may be under the tacit understanding that it is not a genuine 
option. You have provided no evidence contradicting our understanding, despite our repeated 
requests.1 
 

                         

1 We have confirmed that HoganWillig is the only tenant currently occupying space in the 
building located at 2410 North Forest Road, as all other tenants performing essential services are 
under work from home mandates (as you should be). 
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Steven M. Cohen, Esq. 
April 20, 2020 
Page 2 
 

 

 
 

Moreover, this text from your website suggests a fundamental misunderstanding as to 
HoganWillig’s responsibilities as an essential business under the Executive Order: 
 

WE REMAIN OPEN FOR BUSINESS 
HoganWillig has been designated as an “Essential Business” pursuant to NYS 
Executive Order 202.6 and is currently staffed with all needed personnel on location 
to support its business services. We will continue to practice good and appropriate 
health behaviors while our office is open, servicing all of our clients’ needs. 

 
Your offices should not “remain open for business” as usual. Offices may only be open to perform 
work in support of essential businesses, services or providers, and may then only be staffed by 
those employees who are unable to perform this work remotely. We therefore direct you to comply 
with the Executive Order by confirming that every HoganWillig employee working on any matter 
will be immediately directed to telework to the maximum extent possible each day through May 
15, 2020, or as long as the Executive Order is in effect.  
 
As for your contention regarding remote notarization, Executive Order 202.7 which, inter alia, 
authorized remote notarization, was extended through May 7, 2020 by Executive Order 202.14: 
 

202.14:  NOW, THEREFORE, I, Andrew M. Cuomo, Governor of the State of 
New York, by virtue of the authority vested in me by Section 29-a of Article 2-B 
of the Executive Law, do hereby continue the suspensions and modifications of 
law, and any directives, not superseded by a subsequent directive, made by 
Executive Order 202 and each successor Executive Order to 202, for thirty days 
until May 7, 2020, except as limited below. 

 
Executive Order 202.18 extended the provisions of Executive Order 202.14 through May 15, 2020. 
The “which” clause referencing “closed or otherwise restricted public or private businesses or 
places of public accommodation” is properly construed as nonrestrictive, such that the entire 
provisions of each of the referenced Executive Orders have been extended. Hence, remote 
notarization remains authorized through May 15, 2020. 
 
We appreciate the efforts you have made to conduct real estate transactions remotely versus in-
person at your Lancaster office.  Given that remote notarization remains authorized in New York, 
we encourage you to continue to reduce in-person real estate closings to the extent legally feasible. 
Moreover, consistent with our directive for the Getzville office, we direct you to require your 
Lancaster staff to telework unless in-person services on real estate matters are legally necessary. 
 
We have clearly set forth HoganWillig’s obligations under Executive Law 202 et seq., and our 
directives to fulfill your obligations. Your response is required by close of business on Tuesday, 
April 28, 2020. The Attorney General reserves the right to take all available measures, including 
seeking emergency relief in court, to ensure your compliance with Executive Order 202 et seq.   
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Steven M. Cohen, Esq. 
April 20, 2020 
Page 3 
 

 

 

 
       Very truly yours, 
 

 Dawn A. Foshee 
 Assistant Attorney General 
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PHONE: 716.636.7600 

DIRECT FAX: 716. 932.6718 
SCOHEN@HOGANWILLIG.COM 

II 
HOGANWILLIG 
ATTORNEYS AT LAW 

43 CENTRAL AVENUE 

LANCASTER, NY 14086 
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MR. COHEN'S PARALEGAL: 

STEPHANIE SWEENEY 
DIRECT PHONE: 716.932.6754 
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SERVICE BY FAX AND EMAIL NOT ACCEPTED 

770 DA VISON ROAD 

LOCKPORT, NY 14094 

6133 RTE 219S 

ELLICOTTVILLE, NY 14731 

April 28, 2020 

Dawn A. Foshee, Esq. 
Asst. Attorney General - Labor Bureau 
28 Liberty Street 
New York, New York 10005 

Re: Hogan Willig Operations 

Dear Ms. Foshee: 

This letter is in response to your April 27th letter, which was 
transmitted by you at 9:11 PM on 4/27 and seen by me this morning, 4/28, 
which requires this response by close of business today. Yours is attached 
hereto for quick reference. 

Y our letter contains numerous errors. 

As a preliminary matter, Hogan Willig is utilizing, to the maximum 
extent possible, telecommuting and work from home procedures. 

Your statement that" [ d]espite our repeated requests that you 
provide us with information evidencing compliance with this order in 

your Getzville office, you have failed to do so" is simply incorrect, and is 
phrased in a way to make it appear that we are non-responsive. That 
notion that we have been non-responsive as to the measures we have taken 
and are taking, is glaringly false. 

The following are our past responses to the Attorney General's office 
specifically regarding our compliance with that portion of EO 202.8 that 

{H2600074. l} PERSONAL INJURY & M'°\LPRACTICE I MATRIMONIAL & FAMILY LA\\' I LITIGATION I CORPORATE & BUSINESS LA\\' i CRIMINAL DEFENSE i REAL ESTATE LA\\. 
ESTATE PLANNING. WILLS & TRUSTS I ESTATES I ELDER LAW I GUARDIANSHIPS i BANKRUPTCY & DEBT RELIEF I VEHICLE & TRAFFIC LAW i SOCIAL SECURITY DISABILITY 
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requires us to utilize, to the maximum extent possible, telecommuting, 
work from home and remote working procedures. I am not including in 
this letter the ample data we have provided in prior correspondence 
concerning safety protocols, social distancing, gloves, masks, professional 
cleaning crews and sanitizer: 

Tab A 

TabB 

TabC 

Mr. Hogan advised you by his email of 4/6/20 at 6:08 PM 

that he put a special task group together to assure 
compliance with all of the provisions of EO' s including 
202.8. 

On 4/8/20 at 12:56 PM I sent photographs to your 
Watertown office1 of our parking lot facilities showing 
between 11-21 cars during the course of the day in lots 
designed to hold 260 cars plus another 200 cars on the 
adjacent lots, both of which are usually filled to near 
capacity on any given non-COVID day (Getzville office). 
The digital photos can be re-sent to you, or to the cc' s on 
this letter, upon request, but your office has them 
digitally as of 4/8/20. (I've taken more photos since, that 
you are welcome to). 

On 4/8/20 at 2:04 PM I sent the Hogan Willig Workforce 
Reduction and COVID-19 Protocols that we had 
developed as of March 28th, 2020. I have highlighted in 
this attachment by red pencil the specific workforce 
reduction measures HW implemented that we reported to 
your office: 

Page One: 

Bullet Point 1: All employees who are able to 
perform their tasks at home have been working from 
home, earning full pay for that work. 

1 I've been assured by both you and Ms. Nelson that you have been sharing all information sent to either office, so I 
will not continue to specify to which office we have submitted materials. 

{H2600074.1} 2 
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Bullet Point 3: HW' s IT dept has equipped any 
personnel who can work remotely, with appropriate 
hardware and software to allow them to access firm IP 
from home. 

Bullet Point 4: Certain data we have from protected 
sources require highly encrypted protocols which cannot 
be assured through remote connections using HW' s 
personnel's (individual's) home computers. 
[Bullet Point 4 relates to our ninth bullet point on page 
three, and second bullet point on page 4 of the Workforce 
Reduction Protocols which designates certain non 
attorney staff to pull documents off HW printers that are 
sent to those printers from lawyers and paralegals at 
home. When you are in the HW system at home, you 
cannot print directly to your own home printer. When 
you click "print" or CTRL P, it asks you which HW 
printer you want to send it to. A home printer is not a 
choice]. 

Bullet Point 9: HW' s secure laptops have all been 
distributed. We have ordered more, but so has every 
other business, so there will be a delay in receiving the 
new laptops. [IT] is ready to configure the software and 
security on the new laptops when they arrive. 

Page Two: 

Bullet Point 1: We are scheduling as many client 
meetings as possible by telephone/ skype / Zoom. 

Bullet Point 5: Our 28,000 sq foot main office in 
Amherst is rated to hold up to 335 employees (more than 
our current roster of approximately 72). The maximum 
number we have coming in on any given day for the past 
two weeks has been 36, and we often have 31 or fewer. 

{H2600074. l) 3 

Case 1:20-cv-00577-JLS   Document 1-4   Filed 05/13/20   Page 3 of 86



Page Three: 

Bullet Point 9: There is a skeleton crew of non 
attorney staff who are at the Amherst office only to take 
documents that are printed in HW printers remotely from 
our [people] at home, and who can then scan, fax, post 
and mail them as necessary. 

Page Four: 

Bullet Point 1: Our Family and Matrimonial 
department are all working from home except for one 
person at the Buffalo office who is alone in that building. 
(Since that protocol was issued, I learned that one lawyer 
from the Amherst Office who is part of the Criminal Law 
team also does some matrimonial law). 

Bullet Point 2: Our Trusts and Estates Dept has 
people working from home, but also has people coming 
in as necessary. Support staff from Trusts and Estates are 
pitching in to process documents that are sent in remotely 
from all departments. 

Bullet Point 3: Our Criminal department has only 
one (1) lawyer coming in, as needed. Most arraignments, 
conferences and appearances can be conducted with the 
Courts by Skype. 

Bullet Point 8: Our real estate group attorneys and 
staff are coming in to collect up original documents 
needed for closings. Some real estate personnel are 
coming in to assist other departments from processing 
union matters affecting healthcare worker attendance (for 
example, PEF and 1199 situations). 

{H2600074.l} 4 
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TabD: 

Tab E: 

TabF: 

TabG: 

By telephone discussion, followed up by email sent to 
your office on 4/8/20 at 3:19 PM, your office was advised 
that HW was using photographers/videographers to 
allow for remote inspections, remote walk-throughs, and 
remote appraisals for our real estate deals, thus reducing 
the need for human contact. Your Watertown office was 
very helpful in coming up with safety protocols to assure 
the safety of those photographers/videographers. 

Written confirmation from your office on 4/8/20 at 3:24 
PM that NYC and Watertown were coordinating on this 
review, and that you were sharing what was sent to each 
office. 

Continuation of constructive dialogue with your 
(Watertown) office on 4/9/20 at 11:18, 11:41 and 11:46 AM 

concerning the importance of photographers in 
permitting remote showings of properties to keep our real 
estate department in as virtual a context as possible. 

In response to your email to me of Friday, April 10 at 
11:51 AM (attached), I responded on Monday, April 13 at 
6:31 PM with a three (3) page, single spaced email to you. 
In that email, I made the following points, which have 
been red-arrowed in the left hand margin: 

1st Arrow: "The vast majority of all law firm matters is (sic) 
being handled remotely, consistent with Item #14 of 
ESD' s guidance sheet. The only people present at 
the Amherst (Getzville) and Lancaster offices (you 
advised that Buffalo, Lockport and Ellicottville 
concerns were adequately addressed previously) 
are performing essential legal work which requires 
their presence. The exception to this is the cleaning 
staff, who are performing both cleaning and now 
specialized disinfecting services, at all five (5) of our 

{H2600074. l) 5 
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offices, even those that are closed, and these 
services are included in ESD Guideline #5." 

2nd Arrow: "Ordinarily, all of our five (5) offices are available to 
all attorneys, along with whatever staff the 
attorneys wish to bring. During this crisis, no 
attorneys or staff from Amherst or Buffalo may go 
to any of the other three offices without permission, 
except Lockport, which is closed entirely for regular 
business. We would permit one attorney at a time, 
plus one (1) support staffer to use that Lockport 
facility if they wish, although there have been no 
requests to use that office for the past three (3) 
weeks. It, too, is being regularly cleaned and 
sanitized." 2 

3rd Arrow: "Many of our clients do not have the equipment 
necessary to print out documents at their home 
and/ or scan documents for e-notarization, 
requiring their physical presence during their real 
estate transactions. During these closings, we have 
abided by all social distancing guidelines and 
prudent safety protocols set forth by the NYS, 
County and local health authorities. We have also 
consulted with our firm's medical advisors on the 
measures we have implemented." 

4th Arrow: "At no time will we permit more than thirty five 
(35) people to be in our 28,000 square foot office (I 
previously erroneously advised that it was 20,0000 
square feet) which is designed to hold up to 103 
people with separate offices or cubicles, plus 
another 225 people in our eight (8) conference 
rooms, three (3) copy rooms, cafeteria and 2 small 

2 Since April 13th, there have been seven (7) requests to use that office for isolated transactions. At no time was 
there more than one transaction occurring at a time, nor improper human contact, and at all times social distancing, 
masks, and sanitizer were used. 
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break rooms, which our floor plan can comfortably 
accommodate at meetings, lectures, etc. under 
normal circumstances. All such special meetings, 
lectures, etc. have of course been canceled. In prior 
correspondence to Ms. Nelson, I identified the 
maximum number of people who may be in 
attendance in each of our conference rooms for 
meetings that are deemed absolutely necessary, 
such that human density/ spacing complies with all 
guidelines. Social distancing and cleansing is 
mandatory. Those who are in attendance at the 
Amherst office are only working on matters for 
clients deemed essential by the ESD and Executive 
Order standards or other emergencies. Our daily 
attendance has fluctuated between eleven (11) and 
thirty five (35) since March 15th. " 

5th Arrow: "Also, some of the people who show up at some 
point during the day simply come to pick up files or 
office supplies and they take them home with them 
to continue working the file." 

6th Arrow: "Anyone who isn't performing an essential task 
must work from home, and it is left to the staff 
member or the attorney they support to determine 
if the matters they are working on require an in 
office presence." 

7th Arrow: "Please let me know if I can provide any additional 
information." 

(I note that you took issue with the phrase on page two, last 
paragraph that says," ... as all personnel are encouraged to work remotely 
from home unless they need to be in the office." Since this section only 
deals with your assertion that' despite your repeated requests, we have 
been non-responsive', I will address that concern later.) 

{H2600074.1} 7 
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TabH: By correspondence of April 22, 2020, including an email 
sent by me to you at 5:32 PM and a 9 page letter with 23 
pages of attachments sent by me to you at 8:28 PM (which 
you had requested be sent by close of business that day), 
we further answered your questions specifically. Please 
note the red arrows in the left hand margin of the 9 page 
letter. 

Page One: 

1st Arrow: I sent you the Protocols HW implemented on March 28th 
as Tab B to this letter, and the revised Protocols 
implemented on April 16th at Tab C to this letter. These 
tabs are attached hereto as subsets under Tab H. Tab B 
has already been reviewed above. Tab C, the April 16th 
Protocols, contain the following direct responses to your 
. . . 1nqu1nes: 

Page one, Bullet Point 1: All employees who are able 
to perform their tasks at home must work from home. 
Employees will continue to earn full pay for that work, 
providing they are at their computer and/ or phone doing 
work for full shift. Lunch and bathroom breaks will 
apply from home, as at the office. 

Bullet Point 3: HW' s IT dept has equipped any 
personnel who can work remotely, with appropriate 
hardware and software to allow them to access firm IP 
from home. 

Bullet Point 4: Certain data we have from protected 
sources require highly encrypted protocols which cannot 
be assured through remote connections using HW' s 
personnel's personal home computers. In those instances, 
if the employee only needs certain documents to be 
delivered to their home to be able to work from home, 
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they should email the IT department and a safe pickup 
from HW' s nearest office or a delivery will be arranged to 
the employee's home. Sensitive material shredding 
protocols remain in full force, and the employee is 
responsible for getting any such documents to an HW 
shredder when finished with it, and maintain its security 
until then. 

Page two, Bullet Point 4: HW' s secure laptops have all 
been distributed. We have ordered more, but so has 
every other business, so there will be a delay in receiving 
the new laptops. Jason is ready to configure the software 
and security on the new laptops when they arrive. 

Bullet Point 5: As many client meetings and transactions 
as possible are to be scheduled remotely by 
telephone/ skype/ Zoom/ Google Meetings. 

Page four, Bullet Point 2: There is a skeleton crew of 
non-attorney staff who are at the Amherst office only to 
take documents that are printed on HW printers remotely 
from our assets at home, and who can then scan, fax, post 
and mail them as necessary. 

2nd Arrow: "To that end, each of our protocols, procedures, and our 
workplan have already been implemented, such that 
Hogan Willig has cut its in-office staff to the minimum 
required to carry out the essential business of our clients." 

3rd Arrow: "With respect to our conducting in-person real estate 
closings, these transactions are oftentimes required to be 
performed in-person. Thus, to the extent that they can be 
performed remotely, we have, and will continue to, 
require that our Real Estate Department do so; but in the 
event that these services cannot be provided remotely, we 
will proceed to give our clients the option and ability of 
coming in to our professionally and daily-sanitized 
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offices to take the actions necessary therefor, while of 
course observing all appropriate social distancing and 
cleaning/ disinfecting protocols." 

4th Arrow: "Your concern about the number of employees reporting 
to work at our Getzville and Lancaster offices is based, I 
believe, on misinformation. You make reference to 
specific data you collected. Please tell me exactly what 
you have been told (I'm not concerned with the source, 
just the data) so I can respond with precision. Let me say 
at the outset that if Hogan Willig is out of compliance with 
any Executive Order or ESDC directive, we will take 
prompt and austere measures to immediately come into 
compliance." 

5th Arrow: [HW generally advised you of the notary dilemma that is 
being discussed throughout the state, along with 
correspondence at Tab D of this Tab H subset, among real 
estate lawyers of different firms, to the effect that the EO 
isn't clearly extended, and title insurers, lenders and 
county clerks are not accepting virtual notaries]. 

6th Arrow: [HW advised you of the mechanisms of comings and 
goings and sought your input on how you wanted us to 
track personnel. At the end of the 6th Arrow paragraph, I 
promised to come up with thoughts on how that could 
best be implemented. I followed up on that in an email 
sent to you on Friday, April 24th at 10:27 am which will be 
attached supra.] 

7th Arrow: [HW advised you of the car count curiosity, and informed 
you that there are other businesses in the building at 2410 
which might account for additional vehicles in the 
parking lot. You responded that all the other businesses 
are shut down now. That is not the case, but I'll address 
that later.] 
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8th Arrow: "With regard to unnumbered paragraph 7 on page 2 of 
your letter, HW encourages even those employees who 
are working on essential matters to do so remotely 
whenever possible. It is left to their discretion as to 
whether they can work on essential matters remotely, or 
if the facilities at the offices are necessary." (You took 
issue with HW "encouraging" rather than "requiring", 
and I think your point is a valid one, and one that HW 
management can effectively address, but at this juncture, 
I am only dealing with your accusation that HW has been 
non-responsive). 

9th Arrow: " ... Hogan Willig will take immediate steps to implement 
a work plan to further reduce the number of employees 
reporting to the Getzville office and transitioning to 
telecommuting or working from home on a regular basis. 
To that end, if you give me the name or names of anyone 
who wishes to be so transitioned, I will keep the identities 
confidential and will speak with the senior managers to 
see to it that they are immediately transitioned to home if 
at all possible given the nature of the matters they are 
assigned to, or otherwise furloughed, with a guarantee of 
re-employment upon the ending of the crisis." 

10th Arrow: "HW maintains that it is only conducting in-person real 
estate closings that are required to be done in person to 
remain in compliance with the law." 

11th Arrow:"I, too, on behalf of the owners and senior managers of 
Hogan Willig, and with their full assent, look forward to 
cooperating with you as we face the common COVID 
enemy together, and HW will do anything and 
everything required to remain in compliance with the 
law. Please feel free to call with any questions. I am 
available 24/7 on my cell phone: 716-570-7799." 
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Tabi: By email dated 4/24/20 at 10:47 AM, I followed through 
with my promise to provide you with possible personnel 
tracking mechanisms at HW' s Amherst office. 

Now that the assertion that HW has been non-responsive has been 
addressed, I turn to the balance of your letter. 

At page 1, 2nd unnumbered paragraph, the language in our April 16th 
Protocols will be changed from II encourage" to II require." 

At page 1, 3rd unnumbered paragraph, you say it is not your duty to 
advise as to who wishes to transition from a required office worker to a 
home teleworker. HW stands by its offer to allow any remaining in-office 
worker to either work from home if at all possible, or to be furloughed with 
a guarantee of re-employment upon the end of the COVID restrictions. We 
made that clear in our April 22nd letter at the 9th arrow, and we are 
committed to it. We maintain that only essential personnel are working at 
the office. But in good faith, we are extending the additional option 
outlined above to anyone who requests it. No one has yet requested it. 

Your statement that II as the employer, [we] surely know who is 
reporting to work every day", taking a sick day, personal day or vacation 
day, is only partially correct. Of our current roster of 72 people, we 
certainly know who is off sick or taking a personal or vacation day. Of the 
people who are working, non-attorneys who are hourly punch-in, those 
who are salaried do not. We have 12 non-attorneys who do not punch in. 
Punch-ins can be done remotely from a home computer, telephone or in 
office computer. It is not a physical and stationery time-punch-clock 
system, but rather a remote computer punch in. Salaried non attorneys 
and attorneys do not punch in, and they are on an honor system of entering 
the hours they have worked on particular files during the week, and if by 
the end of a pay period they haven't logged in whatever their required 
hours are, the managing attorney speaks with them. There is no 
mechanism that I am aware of at this time of tracking exactly who is, and 
who is not, in the Amherst office. I propòsed some mechanisms to you that 
I am happy to implement, but you have chosen not to select one. See Tab I. 
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The numbers change. For instance, today, I manually undertook to 
track personnel, who came and went into the Getzville office, and were at 
home and other offices, and here is what I counted for Tuesday, April 28, 
2020: 

• 20 employees working remotely 
• 5 employees working in other (not Getzville) offices 
• 13 people working real estate in Getzville 
• 19 full time staff supporting essential businesses, services and 

providers, working throughout all non-real estate departments who 
were at some point in the Getzville office. This includes two 
reception people, one who worked from 8-4, and another who came 
on and will work from 4-6:00 pm. These "reception" people are these 
days functioning primarily to answer the phones, as foot traffic is 
minimal. 

There will be four (4) cleaning staff who will arrive here at 5:00 PM and 
will stay until around 7:30 pm cleaning and sanitizing. 

Tomorrow will almost certainly be different, except the 20 remote 
employees who are designated as non-essential and are going to be remote 
throughout the COVID crisis. Of the remaining 56, we will always have 
someone at the reception desk answering phones, and we will always have 
four (4) cleaning staff here at night. We will always have a skeleton crew of 
at least 8 or 9 real estate people and at least 15 other staff. We always need 
someone here who can cut and process checks for closings, and someone 
who can process lender packages. At least two days, or partial days a 
week, we need someone here from the accounting department who can 
submit payroll and issue firm (non-real estate) checks to pay bills, for a 
total of four (4) administrative staff assigned to such tasks. 

As of the date of this letter, our Real Estate Department anticipates 42 
closings this week. While they have worked diligently to complete these 
closings with the least person-to-person interaction as possible with other 
attorneys, clients, and third parties, most of our real estate closings still 
require in-person signing of lender and title documents, in-person 
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notarization of deeds, mortgages, and affidavits, and the printing of checks 
where wires are not possible. As previously stated, our title underwriters 
and lenders have both refused to accept e-notarized documents which has 
required us to prepare and have executed bank packages, sale documents, 
title affidavits, and other documents related to closings. Even with your 
interpretation that remote notarizations are extended, many buyers and 
sellers don't have scanner/ printing capability. 

I will mention that as I was walking around the building looking for 
HW staff coming and going, I personally saw someone enter an office, 
other than Hogan Willig, in my building on the second floor today. Your 
data that Hogan Willig is the only tenant currently occupying space at 2410 
is wrong, regardless of the mandates under which you believe other offices 
are operating. 

As to HW's website, we do remain open for business. We state that 
we are staffed with all needed personnel. That is also correct. We do not 
state that our entire roster of employees is here, because they are not. We 
are staffed to the extent described in our myriad communications, and no 
more, and no fewer. 

Thank you for your clarification about remote notarization. It is very 
helpful. I have sent it along to HW' s real estate people for inclusion in an 
industry-wide newsletter, as follows: 

"Assistant Attorney General Dawn A. Foshee, Esq. has stated the following 
with regard to the ambiguity surrounding remote notarizations: 

"Executive Order 202.7, which, inter alia, authorized remote 

notarization, was extended through May 7, 2020 by Executive 

Order 202.14: 

202.14: NOW, THEREFORE, I, Andrew M. Cuomo, Governor of the 

State of New York, by virtue of the authority vested in me by 

Section 29-a of Article 2-B of the Executive Law, do hereby 

continue the suspensions and modifications of law, and any 

directives, not superseded by a subsequent directive, made by 
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Executive Order 202 and each successor Executive Order to 202, 

for thirty days until May 7, 2020, except as limited below. 

Executive Order 202.18 extended the provisions of Executive 

Order 202.14 through May 15, 2020. The "which" clause 

referencing "closed or otherwise restricted public or private 

businesses or places of public accommodation" is properly 

construed as nonrestrictive, such that the entire provisions of 

each of the referenced Executive Orders have been extended. 

Hence, remote notarization remains authorized though May 15, 

2020." 

If the above language is inaccurate to any degree, please email me 
back and let me know. The newsletter submission will go out either 
tomorrow afternoon or Thursday. 

With regard to your instructions regarding the Lancaster office, we 
will comply. 

As always, I remain available at all times by cell phone: 716-570-7799. 

Stay safe. 

Respectfully submitted, 
Hogan Willig, PLLC 

fi?--~------·· 
Steven M. Cohen 

Cc: Deanna Nelson, Esq. (By email only: Deanna.Nelson@ag.ny.gov) 
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STATE OF NEW YORK 
OFFICE OF THE ATTORNEY GENERAL 

LETITIA JAMES 
ATTORNEY GENERAL 

DIVISION OF SOCIAL JUSTICE 
LABOR BUREAU 

April 27, 2020 
Via Email: scohen@hoganwillig.com 

Steven M. Cohen, Esq. 
Hogan Willig 
2410 N. Forest Road, #301 
Getzville, New York 14068 

Dear Mr. Cohen: 

As you are aware, Governor Cuomo's Executive Order 202.8 requires that "All businesses and 
not-for-profit entities in the state shall utilize, to the maximum extent possible, any 

telecommuting or work from home procedures that they can safely utilize." This applies to 
businesses operating what are deemed to be providing essential services under the Executive 
Order. Despite our repeated requests that you provide us with information evidencing compliance 
with this order in your Getzville office, you have failed to do so. 

To comply with the Executive Order, Hogan Willig must do more than encourage employees 
working on essential matters to work remotely whenever possible. It is your responsibility to 
mandate teleworking on a daily basis, and permit reporting to work in person only if necessary to 
perform work in support of an essential business, service or provider. This applies to all attorneys, 
paralegals and support staff. Y ou have not demonstrated that this mandate has been implemented 
in your Getzville office. 

You request that we provide you with the name(s) of Hogan Willig employee(s) who wish to be 
transitioned to teleworking in your Getzville office. This is not our duty, nor are the wishes of 
employees relevant under the terms of the Executive Order. As the employer, you surely know 
who is reporting to work each day. Y ou know who is working from home; who is taking a personal 
day, a sick day, or a vacation day. We understand that this information is compiled and emailed to 
staff every day. We further understand that only 8-12 employees work from home each day, from 
your staff of nearly 70 employees. Many employees - without being told to work remotely, and 
particularly where so many are not - may be under the tacit understanding that it is not a genuine 
option. Y ou have provided no evidence contradicting our understanding, despite our repeated 
requests.1 

1 We have confirmed that Hogan Willig is the only tenant currently occupying space in the 
building located at 241 O North Forest Road, as all other tenants performing essential services are 
under work from home mandates (as you should be). 
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Steven M. Cohen, Esq. 
April 20, 2020 
Page 2 

Moreover, this text from your website suggests a fundamental misunderstanding as to 
HoganWillig's responsibilities as an essential business under the Executive Order: 

WE REMAIN OPEN FOR BUSINESS 
Hogan Willig has been designated as an "Essential Business" pursuant to NYS 
Executive Order 202.6 and is currently staffed with all needed personnel on location 
to support its business services. We will continue to practice good and appropriate 
health behaviors while our office is open, servicing all of our clients' needs. 

Y our offices should not "remain open for business" as usual. Offices may only be open to perform 
work in support of essential businesses, services or providers, and may then only be staffed by 
those employees who are unable to perform this work remotely. We therefore direct you to comply 
with the Executive Order by confirming that every Hogan Willig employee working on any matter 
will be immediately directed to telework to the maximum extent possible each day through May 
15, 2020, or as long as the Executive Order is in effect. 

As for your contention regarding remote notarization, Executive Order 202. 7 which, inter alía, 
authorized remote notarization, was extended through May 7, 2020 by Executive Order 202.14: 

202.14: NOW, THEREFORE, I, Andrew M. Cuomo, Governor of the State of 
New York, by virtue of the authority vested in me by Section 29-a of Article 2-B 
of the Executive Law, do hereby continue the suspensions and modifications of 
law, and any directives, not superseded by a subsequent directive, made by 
Executive Order 202 and each successor Executive Order to 202, for thirty days 
until May 7, 2020, except as limited below. 

Executive Order 202.18 extended the provisions of Executive Order 202.14 through May 15, 2020. 
The "which" clause referencing "closed or otherwise restricted public or private businesses or 
places of public accommodation" is properly construed as nonrestrictive, such that the entire 
provisions of each of the referenced Executive Orders have been extended. Hence, remote 
notarization remains authorized through May 15, 2020. 

We appreciate the efforts you have made to conduct real estate transactions remotely versus in 
person at your Lancaster office. Given that remote notarization remains authorized in New York, 
we encourage you to continue to reduce in-person real estate closings to the extent legally feasible. 
Moreover, consistent with our directive for the Getzville office, we direct you to require your 
Lancaster staff to telework unless in-person services on real estate matters are legally necessary. 

We have clearly set forth HoganWillig's obligations under Executive Law 202 et seq., and our 
directives to fulfill your obligations. Your response is required by close of business on Tuesday, 
April 28, 2020. The Attorney General reserves the right to take all available measures, including 
seeking emergency relief in court, to ensure your compliance with Executive Order 202 et seq. 
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Steven M. Cohen, Esq. 
April 20, 2020 
Page 3 

Very truly yours, 

Dawn A. Foshee 
Assistant Attorney General 
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Steven M. Cohen

From:

Sent:

Corey Hogan

Monday, April 6, 2020 6:08 PM

Dawn.Foshee@ag.ny.gov

RE: Governor Cuomo's Executive Order 202.8

To:

Subject:

Ms. Foshee,

Thanks for your email of today's date. As promised, I will review it with the group our firm put

together to not only secure our designation as an essential business, but to assure compliance with all of

the provisions under Executive Orders 202.6, 202.7, 202.8, 202.1 1 and 202.13.

We ofcourse believe that we are in compliance with all applicable Orders, Rules and Regulations but

at your request will respond to your inquiries with all deliberate speed.

From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>

Sent: Monday, April 06, 2020 4:53 PM

To: Corey Hogan <chogan@hoganwillig.com>

Subject: Governor Cuomo's Executive Order 202.8

***This email originated from an outside source. Use caution clicking links or opening attachments.***

Dear Mr. Hogan,

Thank you for speaking with me this afternoon. As we discussed, please send the letter from Empire State Development

designating your business as essential under the executive order.

Governor Cuomo signed the executive order that New York State is on PAUSE, mandating non-essential businesses that

rely on in-office personnel to decrease their in-office workforce by 100%. This followed the Governor's directive that all

businesses implement work-from-home policies. The Office of the Attorney General wants to ensure that your business

is in compliance with the executive order allowing essential businesses to operate, but to reduce the in-person

workforce in an effort to stop the spread of COVID-19. While Hogan and Willig may have been designate as an essential

business by Empire State Development, you must allow as many employees as possible to work from home during the

duration of the Governor's executive order (currently April 29, 2020). Where this is not possible because duties of

essential employees cannot be performed remotely, you should implement appropriate social distancing measures (e.g.

providing a minimum of six feet of separation) and provide reasonable accommodations to reduce the risk of COVID-19

transmission, including but not limited to personal protective equipment (PPE), alternate work location, or alternate

work assignment with fewer interactions with the public. In addition, you should take extra precautions for employees

who are vulnerable to this infectious disease. Please allow these employees to use their judgment and take necessary

precautions to protect themselves, without any negative repercussions, when deciding not to engage in an in-person

work assignment during this developing public health emergency. With respect to a business that operates or provides

both essential and non-essential services, supplies or support, only those lines and/or business operations that are

necessary to support the essential services, supplies, or support are exempt from the workforce reduction restrictions.

In addition to providing us with your essential business designation from Empire State Development, please provide us

with the number of employees currently working at Hogan & Willig offices, the function of each employee on site and

l
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why he/she is required to be on site and cannot work remotely, and explain the safety precautions that you are taking to

protect your employees and clients who are coming to your offices.

Thank you for your time and anticipated cooperation during this health crisis.

Dawn A. Foshee, AAG | NYS Attorney General's Office

Labor Bureau - 15th Floor | 28 Liberty Street | New York, New York 10005

Phone: 212-416-6150 | Fax: 212-416-6147

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwise

legally protected. It is intended only for the addressee. If you received this e-mail in error or from someone who

was not authorized to send it to you, do not disseminate, copy or otherwise use this e-mail or its attachments.

Please notify the sender immediately by reply e-mail and delete the e-mail from your system.

2
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Steven M. Cohen

Steven M. Cohen

Wednesday, April 8, 2020 12:56 PM

deanna.nelson@ag.ny.gov

Essential Business Designation - Photos - Email #1

IMG_5826.jpg; IMG_5828.jpg; IMG.5871 <H2584396xBAEB0) (H2584647xBAEB0)JPG;

IMG.5868 (H2584393xBAEB0) (H2584644xBAEB0)JPG; IMG.5869 (H2584394xBAEB0)

(H2584645xBAEB0)JPG

From:

Sent:

To:

Subject:

Attachments:

Good morning Ms. Nelson.

Attached, please find photos showing our parking lot facilities, which can hold up to

260 cars, plus another 200 on the adjacent lots, during regular business hours,

yesterday and today.

Steven M Cohen

Litigation Chair

HoeanWillis

2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard I Biography

1.1.
\Y

HoganWillig
ATTORNEYS AT LAW

Personal Injury/Malpractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law

Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message contains information that inay be confidential and privileged. Unless you are (he addressee (or authorized to receive for the addressee), you may not use,

copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in error, please advise the sender by reply

and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any

person for the purpose of ( i) avoiding any penally that may be imposed by the Internal Revenue Code or ( ii ) promoting, marketing or recommending to another party

any lax-related matlerf s) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

1
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Steven M. Cohen

From:

Sent:

Steven M. Cohen

Wednesday, April 8, 2020 2:04 PM

deanna.nelson@ag.ny.gov

Workforce Reduction and COVID-19 Protocols

Work Force Reduction and COVID-19 Protocols (H2584856xBAEB0).PDF

To:

Subject:

Attachments:

Deanna,

Attached is the memo I prepared that I referred to during our telephone conversation

earlier today. Please let me know if you have any questions or concerns, or if you see

room for improvement.

Since I am a volunteer firefighter, I was designated as my law firm's "safety officer"

about 10 years ago. You know, fire drills, etc. Who ever thought my role would shift

to a pandemic scenario? Interesting times!

Stay safe.

Steve

Steven M. Cohen

Litigation Chair

HoeanWillig

2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard I Biography

1.1.
\Y

HOGANWlLUG
ATTORNSYS AT LAW

Personal Iniurv/Malnracticc | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law

Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &
Traffle Law

This message contains information that may be confidential and privileged. Unless you arc the addressee (or authorized to receive for the addressee), you may not use,
copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in error, please advise the sender by reply

and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any
person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii) promoting, marketing or recommending to another patty
any tax-related matter) s) addressed herein. Unless our firm lias been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

1
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Force Reduction and Safety Protocols

^T^ll employees who are able to perform their tasks at home have been
working from home, earning full pay for that work.

/•JAW personnel have been instructed to remain home if the)

suffering from any symptoms of any type of respiratory illness, cold,

flu, cough, etc. If any such employee runs out of sick/personal time,

they may take unpaid time off without repercussions to their job

security.
v V

' are

's IT dept has equipped any personnel who can work remotely,

with appropriate hardware and software to allow them to access firm

^.IP from home.

Certain data we have from protected sources require highly

encrypted protocols which cannot be assured through remote

connections using HW's personnel's personal home computers.

• All mail handlers receive and open the mail with gloves on. All mail

is scanned in and only the scan is sent to the addressee, with 99%+ of

the paper mail being discarded. The only paperwork to be retained is

that which consists of original certificates (death, stock, Letters

Testamentary, etc) which must be maintained in the file.

• The scanner machines designated for mail processing are routinely

washed down with 91% isopropyl alcohol.

• People entering and exiting the Amherst office are using the elevators

with one person in each elevator at a time or using the stairwell or

main staircase one at a time.

• Social distancing of at least six (6) feet between people has been put

in place for all offices and cubicles, unless there is a physical divider

(wall) between employees. The small conference rooms (7 and 8)

may only be occupied by one person at a time. No more than 2

people may be in conference room 1 . No more than 4 people may be

in conference rooms 2 and 3. No more than 6 people may be in

conference rooms 5 and 6. No more than 10 people may be in

conference room 4.

/•yHW's secure laptops have all been distributed. We have ordered

more, but so has every other business, so there will be a delay in

i;»
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receiving the new laptops. Jason is ready to configure the software

and security on the new laptops when they arrive.

• Me are scheduling as many client meetings as possible by

S telephone/ skype/Zoom.
• Some of our health care clients - physicians, nurses, PA's,

EMT/Paramedics, firefighters, police officers and federal law

enforcement officers are putting estate planning and health care

proxy measures in place. Others are as well. These documents not

only require notarization, but two (2) witnesses, so many of these are

being executed in the office.

• There are two (2) hand sanitizer stations for employees, one at the

lower level entrance to the building, and 1 at the main entrance to the

building.

• The HoganWillig fitness center has been closed since March 8th. The

key fobs will no longer permit entrance to the fitness center.

However, if employees want access to the showers, which are being

kept stocked with anti-bacterial soap, they can ask for and will be

granted access. To date, no one has requested access to the showers.

^^Our 28,000 sq foot main office in Amherst is rated to hold up to 335
employees (more than our current roster). The maximum number we

have coming in on any given day for the past two weeks has been 36,

and we often have 31 or fewer.

• Our 10,000 square foot Buffalo office now has only one (1) person

coming in.

• Our 3,500 square foot Lockport office is now closed. VVe are allowing

access to up to two (2) HW personnel who may need the firm's

secured computer resources and who wish to sequester themselves in

that closed office, upon request. They can pick up a key from the

main Amherst office to gain access to the Lockport office. So far,

since March 10th, only 2 people have entered that office, and not at

the same time.

• Our 5,000 square foot Lancaster office has only three (3) people

coming in, and they are stationed 30 feet away from each other, Judge

Kelleher in his office, and Paula Kozlowski at her front station, and

Sandy Berent in the back office.
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• Our 1,500 square foot Ellicottville office only has 1 employee coming

in to check for mail and return and forward urgent calls.

• Everyone has their own space, either an office with a door that closes,

or a cubicle with 5' high dividers between them. Most employees

who are in cubicles do not have a neighbor closer than ten (10') feet.

The onlv exceptions to private, protected space are Paula Kozlowski

at the Lancaster office, and Darlene Sortino or Erin Krawczvk who

are stationed at reception desks to answer calls. When people do

come in for document execution, there is a station barrier separating

our staff from the clients. There is no physical contact between our

reception staff and walk-ins, and they remain at least six (6) feet away

from walk-ins.

• HW is providing individual juice/ beverage bottles so that employees

don't have to pour from common 1 or 2 liter bottles

• All desks have either hand sanitizer or isopropyl alcohol of either

70% or 91% strength at or immediately available for the employees'

use.

• HW's cleaning staff has re-tooled to sanitize all bathroom, office,

break room, cubicle and common spaces with bactericidal and

viricidal solutions, with additional attention to all door handles, arm

rests and telephones. The cleaning staff continues to service and

disinfect all five (5) offices, regardless of usage.

• If anyone is unable to procure a mask for themselves, HW will

provide them with one.

• Lysol Disinfectant has been placed around the office at break rooms

for anyone to borrow/use to additionally disinfect

• Employees are asked to avoid all direct human contact. No

handshakes, and no conversations with anyone closer than six (6)

feet. For document executions, Last Wills & Testaments, real estate

closings, etc., the documents are placed on one end of a conference

table, read to all in attendance by the lawyer/paralegal/ legal

assistant, and then all personnel shift in clockwise fashion for client

review and execution. Witnesses observe the signature by the

testator, etc., and then upon rotation, affix their own signatures.

There is a skeleton crew of non-attorney staff who are at the Amherst

office only to take documents that are printed on HW printersQ

{H25832S? ;}
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remotely from our assets at home, and who can then scan, fax, post

and mail them as necessary.

JOur Family and Matrimonial department are all working f

except for one person at the Buffalo office who is alone in that

building.

rom home

Our Trusts and Estates Dept has people working from home, but also

has people coming in as necessary. Support staff from Trusts and

Estates are pitching in to process documents that are sent in remotely

from all departments.

^jj^Our Criminal department has only one (1) lawyer coming in, as
needed. Most arraignments, conferences and appearances can be

conducted with the Courts by Skype.

• Our Bankruptcy team has one (1) person coming in, with no

neighbors on either side of him.

• Our corporate/ commercial group has been coming in to service the

myriad situations with our health care and other essential business

clients.

• Two attorneys come in to deal with emergency service clients

(volunteer fire departments/ ambulance corps). Those who come in

are in their own enclosed offices.

• Our Civil Litigation department has only one (1) lawyer coming in

regularly, to deal with federal law enforcement officers, DOCS

corrections officers, and state and local law enforcement officers who

have COVID-19 and safety protocol concerns. His paralegal is also

coming in regularly to assist with that work, and she has her own

enclosed office.

f • JOur real estate group attorneys and staff are coming in to collect up

original documents needed for closings. Some real estate personnel

are coming in to assist other departments for processing union

matters affecting healthcare worker attendance (for example, PEF

and 1199 situations).

{H2SS32S7.1)
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Steven M. Cohen

Steven M. Cohen

Wednesday, April 8, 2020 3:19 PM

Deanna.Nelson@ag.ny.gov

RE: Workforce Reduction and COVID-19 Protocols

From:

Sent:

To:

Subject:

Thank you for taking my questions Deanna.

Our real estate department depends on appraisals getting done. Appraisal outfits use

photographers to take photos of property. The real estate industry has been deemed

"essential" but the photographers, at least locally, are reluctant to take the photos for

the appraisal process. Can we tell them that they are free to do so without fear of

violating the Governor's COVID orders?

Many of our clients are landlords, some of whom/which own hundreds of

units. These landlords either have on staff, or privately contract with, maintenance

staff who unplug toilets and sinks, keep the furnaces running, deal with electrical

hazards, etc. Can these people attend to their maintenance duties without fear of

violating the Governor's COVID orders?

Many thanks, Deanna, for fielding these critical questions!

Steve

Steven M. Cohen

Litigation Chair

HoganWillig

2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard | Biography

U.
\Y

HoganWillig
ATTORNEYS AT LAW

Personal Iniurv/Malpractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law

Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message contains infonnation thai may be confidential and privileged. Unless you are the addressee (or authorized to receive for the addressee), you may not use.

copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in etTor. please advise the sender by reply

and delete the message. Any U.S. lax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any

person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii) promoting, marketing or recommending to another party

any tax -related matter) s> addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.
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From: Nelson, Deanna <Deanna.Nelson@ag.ny.gov>

Sent: Wednesday, April 8, 2020 2:54 PM

To: Steven M. Cohen <scohen@hoganwillig.com>

Subject: RE: Workforce Reduction and COVID-19 Protocols

***This email originated from an outside source. Use caution clicking links or opening attachments.**

Thank you for all of this information, Steve. Yes, these are very interesting times! If we have further questions, we will

follow up by email.

Stay safe!

Deanna

Deanna. R. Nelson I Assistant Attorney General In Charge
NY'S Attorney General's Office | Walertown Regional Office

317 Washington Street, 10* Floor | Walertown, New York 13601

3 1. >-.>23-6080

Pronouns: She/Her/Hers

From: Steven M. Cohen <scohen(5>hoganwillig.com>

Sent: Wednesday, April 8, 2020 2:04 PM

To: Nelson, Deanna <Deanna.Nelson(5>ag.nv.gov>

Subject: Workforce Reduction and COVID-19 Protocols

[EXTERNAL]

Deanna,

Attached is the memo I prepared that I referred to during our telephone conversation

earlier today. Please let me know if you have any questions or concerns, or if you see

room for improvement.

Since I am a volunteer firefighter, I was designated as my law firm's "safety officer"

about 10 years ago. You know, fire drills, etc. Who ever thought my role would shift

to a pandemic scenario? Interesting times!

Stay safe.

Steve

Steven M. Cohen

Litigation Chair

HoeanWilllg

2410 North Forest Road, Suite 301

Amherst, New Yfork 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard | Biography

2
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hoganWilljg
ATTORNEYS AT LAW

Personal Iniurv/Malpractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law
Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message contains information that may be confidential and privileged. Unless you are the addressee (or authorized to receive for the addressee), you may not use.
copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in error, please advise the sender by reply

and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any
person for the purpose of ( i ) avoiding any penalty that may be imposed by the Internal Revenue Code or ( ii ) promoting, marketing or recommending to another party
any lax-related matterts) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwise legally

protected. It is intended only for the addressee. If you received this e-mail in error or from someone who was not

authorized to send it to you, do not disseminate, copy or otherwise use this e-mail or its attachments. Please notify the

sender immediately by reply e-mail and delete the e-mail from your system.
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Steven M. Cohen

Nelson, Deanna <Deanna.Nelson@ag.ny.gov>

Wednesday, April 8, 2020 3:24 PM

Steven M. Cohen

Foshee, Dawn

RE: Workforce Reduction and COVID-19 Protocols

From:

Sent:

To:

Cc:

Subject:

***This email originated from an outside source. Use caution clicking links or opening attachments.**

Steve, to follow up on our conversation, Dawn and I are coordinating on this review, and I have kept her abreast of your

responses. You may consider your emails to be responsive to her earlier inquiry as well.

Thank you for your courtesies and cooperation.

Deanna

Deanna R. Nelson I Assistant Attorney General In Chaise
NYS Attorney General's Office | Walertown Regional Office

317 Washington Street, 10* Floor | Walertown. New York 13001
3 1 .j-.V23-(i()H()

1Y< >n< >ui is: SI le/Her/Hers

From: Steven M. Cohen <scohen@hoganwillig.com>

Sent: Wednesday, April 8, 2020 2:04 PM

To: Nelson, Deanna <Deanna.Nelson@ag.ny.gov>

Subject: Workforce Reduction and COVID-19 Protocols

[EXTERNAL]

Deanna,

Attached is the memo I prepared that I referred to during our telephone conversation

earlier today. Please let me know if you have any questions or concerns, or if you see

room for improvement.

Since I am a volunteer firefighter, I was designated as my law firm's "safety officer"

about 10 years ago. You know, fire drills, etc. Who ever thought my role would shift

to a pandemic scenario? Interesting times!

Stay safe.

Steve

Steven M. Cohen

Litigation Chair

HoganWillig

2410 North Forest Road, Suite 301

Amherst, New York 14068

1
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Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard | Biography

HoganWilug
ATTORNEYS AT LAW

Personal Iniurv/Malnraclice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law-

Ban kruntcv & Debt Relief | Cornorate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message contains information thai may he confidential and privileged. I 'nless you are the addressee (or authorized to receive for the addressee), vou may not use.

copy, print or disclose to anyone the message or any information contained in the message. If you hav e received this e-mail in error, please advise the sender by reply

and delete the message. Any U.S. tax adv ice contained in this transmission and any attachments hereto is not intended or written to he used and may not he used by any

person for the purpose of (i) avoiding any penally that may be imposed by the Internal Revenue Code or (ii ) promoting, marketing or recommending to another party

any lav-related matter(s) addressed herein. Unless our firm lias been formally retained, anything contained in this email is not to he construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwise legally

protected. It is intended only for the addressee. If you received this e-mail in error or from someone who was not

authorized to send it to you, do not disseminate, copy or otherwise use this e-mail or its attachments. Please notify the

sender immediately by reply e-mail and delete the e-mail from your system.
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Steven M. Cohen

Steven M. CohenFrom:

Sent: Thursday, April 9, 2020 1 1:18 AM

Deanna.Nelson@ag.ny.gov

RE: Workforce Reduction and COVID-19 Protocols

To:

Subject:

Good morning Deanna.

I was wondering if you got any response to my inquiry (below) about real estate photographers and maintenance

staff. When I shared the email I sent you with a real estate person from my office, they reminded me that the

photographers were not only involved in the appraisal process, but also took photos to allow for remote "showings" of

residential and commercial property, since people cannot come on site. So their importance is even greater than I

imparted.

Many thanks for being a resource for us during these challenging times.

Steve

From: Steven M. Cohen

Sent: Wednesday, April 8, 2020 3:19 PM

To: Nelson, Deanna <Deanna.Nelson@ag.ny.gov>

Subject: RE: Workforce Reduction and COVID-19 Protocols

Thank you for taking my questions Deanna.

Our real estate department depends on appraisals getting done. Appraisal outfits use

photographers to take photos of property. The real estate industry has been deemed

"essential" but the photographers, at least locally, are reluctant to take the photos for

the appraisal process. Can we tell them that they are free to do so without fear of

violating the Governor's COVID orders?

Many of our clients are landlords, some of whom/which own hundreds of

units. These landlords either have on staff, or privately contract with, maintenance

staff who unplug toilets and sinks, keep the furnaces running, deal with electrical

hazards, etc. Can these people attend to their maintenance duties without fear of

violating the Governor's COVID orders?

Many thanks, Deanna, for fielding these critical questions!

Steve

Steven M. Cohen

Litigation Chair

HoeanWillie
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2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard | Biography

HoganWi lug
ATTORNEYS AT LAW

Personal Iniun/Maloractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law

Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message cunlains infonnation thai may be confidential and privileged. Unless you are the addressee (or authorized to receive for the addressee), you may not use.

copy, print or disclose to anyone the message or any infonnation contained in the message. If you have received this e-mail in error, please advise the sender by reply

and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any

person for the purpose of ( i ) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii I promoting, marketing or recommending to another party

any tax-related matlerts) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

From: Nelson, Deanna <Deanna.Nelson@ae.nv.gov>

Sent: Wednesday, April 8, 2020 2:54 PM

To: Steven M. Cohen <scohen(S)hoganwillig.com>

Subject: RE: Workforce Reduction and COVID-19 Protocols

***This email originated from an outside source. Use caution clicking links or opening attachments.***

Thank you for all of this information, Steve. Yes, these are very interesting times! If we have further questions, we will

follow up by email.

Stay safe!

Deanna

Deanna R. Nelson I Assistant Attorney General In Charge
NYS Attorney General's Olliee | Watertown Regional Office

317 Washington Street, 10"' Moor | Watertown, New York I3G01

^1.)-. >23-0080

Pronouns: She/Her/Hers

From: Steven M. Cohen <scohen@hoganwillig.com>

Sent: Wednesday, April 8, 2020 2:04 PM

To: Nelson, Deanna <Deanna.Nelson(5>ag.nv.gov>

Subject: Workforce Reduction and COVID-19 Protocols

[EXTERNAL]

Deanna,

Attached is the memo I prepared that I referred to during our telephone conversation

earlier today. Please let me know if you have any questions or concerns, or if you see

room for improvement.

2
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Since I am a volunteer firefighter, I was designated as my law firm's "safety officer"
about 10 years ago. You know, fire drills, etc. Who ever thought my role would shift
to a pandemic scenario? Interesting times!

Stay safe.

Steve

Steven M. Cohen

Litigation Chair

HoganWillig

2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard I Biography

1.1.
\Y

HoganWillig
ATTORNEY! AT LAW

Personal Iniurv/Malnractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law
Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message contains information that may he confidential and privileged. Unless you are the addressee (or authorized to receive for the addressee), you may not use.
copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in error, please advise the sender by reply

and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any
person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii) promoting, marketing or recommending to another party
any lax-related matterls) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwise legally

protected. It is intended only for the addressee. If you received this e-mail in error or from someone who was not

authorized to send it to you, do not disseminate, copy or otherwise use this e-mail or its attachments. Please notify the

sender immediately by reply e-mail and delete the e-mail from your system.
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Steven M. Cohen

Steven M. Cohen

Thursday, April 9, 2020 1 1:46 AM

Deanna.Nelson@ag.ny.gov

Re: NYS Attorney General: COVID Guidance per ESD

From:

Sent:

To:

Subject:

Thank you for that update. So we will instruct our clients that since photography is essential for remote showings and

appraisals, they may take photographs as necessary, but must maintain appropriate social distancing and observe all

precautions when taking the photographs.

Same thing with essential maintenance staff regarding property repairs.

Thank you Deanna!

Steve

On Apr 9, 2020, at 11:41 AM, Nelson, Deanna <Deanna.Nelson@ag.ny.gov> wrote:

***This email originated from an outside source. Use caution clicking links or opening attachments. *#*

Steve,

The Empire State Guidance was updated yesterday (it is evolving). https://esd.nv.Eov/euidance-

executive-order-2026 I've attached the guidance for real estate services, which should address your

concerns.

Real estate services shall be conducted remotely for all transactions, including but not limited to title

searches, appraisals, permitting, inspections, and the recordation, legal, financial and other services

necessary to complete a transfer of real property; provided, however, that any services and parts

therein may be conducted in-person only to the extent legally necessary and in accordance with

appropriate social distancing and cleaning/disinfecting protocols; and nothing within this provision

should be construed to allow brokerage and branch offices to remain open to the general public (i.e. not

clients).

Regarding building maintenance, it is listed as essential, but appropriate precautions must be followed.

Hope this helps!

Stay safe.

Deanna

Deanna R. Nelson I Assistant Attorney General In Charge
NYS Attorney General's Ollice | Watertovvn Regional Office

817 Washington Street. 1 <)J' Moor | Watertown. New York 18(i01
8 1.>.728-6080

Pronouns: She/I Ier/Hcrs

1
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IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or
otherwise legally protected. It is intended only for the addressee. If you received this e-mail in error or
from someone who was not authorized to send it to you, do not disseminate, copy or otherwise use this
e-mail or its attachments. Please notify the sender immediately by reply e-mail and delete the e-mail
from your system.
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Steven M. Cohen

From:

Sent:

Steven M. Cohen

Monday, April 13, 2020 6:31 PM

Dawn.Foshee@ag.ny.gov

Deanna.Nelson@ag.ny.gov; Corey Hogan

Response to Ms. Foshee's inquiry of 4/10/20

To:

Cc:

Subject:

Dear Ms. Foshee,

My apologies for not responding sooner. I worked from home on Friday and over the

weekend. I actually did learn of your communication with Corey Hogan last

Wednesday, after I began dialogue with Ms. Nelson. I reported back to Mr. Hogan

after I was contacted by Ms. Nelson, informing him of that contact, and he told me on

Wednesday of his prior contact with you. During one of our telephone conversations,

I advised Ms. Nelson of your involvement, and Ms. Nelson advised that my

communications with her were shared with you, and should be considered responsive

to your earlier inquiries to Mr. Hogan. Accordingly, I told Corey on Wednesday that I

had responded to your inquiry through Ms. Nelson. (See Ms. Nelson's email which I

cut and pasted immediately below). I apologize if your questions remained

unanswered, but the fault for that is mine, not Corey's. As I have been designated

HoganWillig's "Safety Officer" I have been assigned to work with both you and Ms.

Nelson to assure our compliance with the law.

-fse^'The vast majority of all law firm matters is being handled remotely, consistent with
Item #14 of ESD's guidance sheet. The only people present at the Amherst (Getzville)

and Lancaster offices (you advised that Buffalo, Lockport and Ellicottville concerns

were adequately addressed previously) are performing essential legal work which

requires their presence. The exception to this is the cleaning staff, who are performing

both cleaning and now specialized disinfecting services, at all five (5) of our offices,

even those that are closed, and these services are included in ESD Guideline #5.

Ordinarily, all of our five (5) offices are available to all attorneys, along with whatever

staff the attorneys wish to bring. During this crisis, no attorneys or staff from Amherst

or Buffalo may go to any of the other three offices without permission, except

Lockport, which is closed entirely for regular business. We would permit one attorney

at a time, plus one (1) support staffer to use that Lockport facility if they wish,

although there have been no requests to use that office for the past three (3) weeks. It,

too, is being regularly cleaned and sanitized.
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The Lancaster office, which is approximately 5,000 square feet, has only up to three

employees who are permitted to show up during this crisis. That office is limited to

Real Estate (#14 Professional Services with Extensive Restrictions) and the up to three

(3) people who show up at that location perform closings which require original

documentation, and maintain social distancing and virus protection protocols. We are

doing most notary services remotely, as is now allowed. The majority of real estate

work that HoganWillig performs is in the 8th Judicial District. This includes

Chautauqua County whose County Clerk, as you may know, is refusing to accept e-

notarized documents for filing. Also, despite the Executive Order, certain lenders and

title companies have not yet authorized e-notarization. Once they do, if they do, we

will be able to reduce the number of employees who need to come to the office to close

certain transactions. To the extent that signatures must be affixed to original

documents, and notarial seals need to be affixed to original documents, the Governor's

order seems to contemplate that and allows for limited interaction to effectuate

that. Rather than have clients show up with original documents to our employees'

homes, which we felt might unnecessarily subject multiple homes to potential

contamination, we have documents brought to the Lancaster (or Amherst) offices, at

which we can control access and social distancing, and which we are having sanitized

each and every day. We have had the Brighton-Eggert Compounding Pharmacy

prepare an extremely potent human sanitizing agent which we have distributed

throughout all offices, consisting of 75% Isopropyl alcohol, Hydrogen Peroxide and

Glycerin, which we buy by the gallon and distribute in 8 oz and 16 oz spray bottles

and place in all common areas for easy access by everyone. Our cleaning staff utilizes

extremely potent anti-viral, anti-bacterial chemicals for hard and soft non-human

surfaces.

^2^Manv of our clients do not have the equipment necessary to print our documents at

' their home and/or scan documents for e-notarization, requiring their physical

presence during their real estate transactions. During these closings, we have abided

by all social distancing guidelines and prudent safety protocols set forth by the NYS,

County and local health authorities. We have also consulted with our firm's medical

advisors on the measures we have implemented.

The Amherst office has a fluctuating attendance, as all personnel are encouraged to

,J^,work remotely from home unless they need to be in the office. At no time will we

permit more than thirty five (35) people to be in our 28,000 square foot office (I

previously erroneously advised that it was 20,000 square feet) which is designed to

hold up to 103 people with separate offices or cubicles, plus another 225 people in our

eight (8) conference rooms, three (3) copy rooms, cafeteria and 2 small break rooms,
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which our floor plan can comfortably accommodate at meetings, lectures, etc., under

normal circumstances. All such special meetings, lectures, etc. have of course been

canceled. In prior correspondence to Ms. Nelson, I identified the maximum number of

people who may be in attendance in each of our conference rooms for meetings that

are deemed absolutely necessary, such that human density/ spacing complies with all

guidelines. Social distancing and cleansing is mandatory. Those who are in

attendance at the Amherst office are only working on matters for clients deemed

essential by the ESD and Executive Order standards or other emergencies. Our daily

attendance has fluctuated between eleven (11) and thirty five (35) since March 15th. For

instance, I am here today to work on matters involving a Homeland Security agent,

corrections officers at the Albion and Wende Correctional Facilities, an election law

matter and, while I'm here, responding to your inquiry by close of business

today. Had I not required the resources of the office for my other matters, I would be

^^-^addressing your email from my home office setup. Also, some of the people who
show up at some point during the day simply come to pick up files or office supplies,

and they take them home with them to continue working the file.

Mr. Hogan's phrase referred to in your email of this past Friday may have been taken

«^S>ut of context. Anyone who isn't performing an essential task must work from home,

and it is left to the staff member or the attorney they support to determine if the

matters they are working on require an in-office presence. Since the matters fluctuate

from day to day, and the staff in attendance here fluctuates from day to day, it would

be impossible to create general lists responsive to your queries. I have taken videos at

the office, starting last week Wednesday, showing the sparse attendance here. They

are too large to email, but I can put them on a thumb drive and send them to you if

you would like to review them. I can tell you that the Amherst office is like a ghost

town, with perhaps 20% of the ordinary attendance.

Please let me know if I can provide any additional information.

V/R,

Steve Cohen

From: Nelson, Deanna <Deanna.Nelson@aE.nv.gov>

Sent: Wednesday, April 8, 2020 3:24 PM

To: Steven M. Cohen <scohen@hoeanwilliE.com>

Cc: Foshee, Dawn <Dawn.Foshee@ag.nv.Eov>

Subject: RE: Workforce Reduction and C0VID-19 Protocols
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***This email originated from an outside source. Use caution clicking links or opening attachments.

Steve, to follow up on our conversation, Dawn and I are coordinating on this review, and I have kept her abreast of your

responses. You may consider your emails to be responsive to her earlier inquiry as well.

Thank you for your courtesies and cooperation.

Deanna

Deanna R. Nelson I Assistant Attorney General In Charge
NYS Attorney General's Ollic e | Walerlown Regional Olliee

•-11 7 Washington Street, 10°' Moor | Watertown, New York 1 .160 1

Pronouns: She/Hcr/Uers

From: Foshee, Dawn <Dawn.Foshee(S)ae.nv.gov>

Sent: Friday, April 10, 2020 11:51 AM

To: Steven M. Cohen <scohen@hoganwillig.com>

Cc: Nelson, Deanna <Deanna.Nelson(S)ag.nv.gov>

Subject: Hogan Willig compliance with Governor Cuomo's Executive Order

***This email originated from an outside source. Use caution clicking links or opening attachments. ***

Good afternoon Mr. Cohen,

Thank you for providing my colleague Deanna Nelson with information regarding the continued operation of Hogan

Willig. You may be unaware of the inquiry that I made to partner Corey Hogan on Monday, April 6 (email attached).

Questions posed in that email remain unanswered. Given new guidance issued by Empire State Development yesterday

(see below), and Executive Order 202.14 issued on April 7, 2020 (see attachment), additional information is required.

I have reviewed the essential designation provided to Hogan Willig by ESD on March 22, 2020. ESD's guidance below

advises that "any previous designation or determination by ESD that a firm is an essential business that is inconsistent

with the revised guidelines is no longer valid."

The revised guidelines, in item #14 below, permit professional services with "extensive restrictions." All legal work

necessary for any service MUST be performed remotely. Any in-person work presence is limited to work only in support

of essential businesses or services and even this work should be conducted as remotely as possible. Although the

information you have provided appears to address this requirement in the Buffalo, Lockport, and Ellicottville offices,

questions remain regarding the Amherst (Getzville) office for which in-person employee numbers were not

provided. We understand that nearly 70 staff work in that location and a significant number of them continue to report

in-person on a daily basis. We require further information regarding the 3 people working in-person at the Lancaster

office as well.

Mr. Hogan mentioned real estate closings taking place in your offices. Please note that this service may be "conducted

in-person only to the extent legally necessary" (ESD #14). In this regard, please also note that Executive Order 202.14

permits remote witnessing for various provisions of the EPTL, PHL, RPL, and GOL. Furthermore, under EO 202.7, all

notaries are now empowered to perform remote notarization (see attachment). Accordingly, please advise what real

estate matters are currently being handled in-person at Hogan Willig offices, and provide the law that requires each to

be performed in this manner. In the absence of such a law, all real estate matters must be performed remotely.

4
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Mr. Hogan advised that the current telework policy permits folks who "feel comfortable" working from home to do

so. This does not comply with the Executive Orders. Accordingly, as to all other work being performed in-person at

Hogan Willig's Amherst and Lancaster offices, please provide for each person on site, his/her function and why he/she is

required to be on site and cannot work remotely. Please provide this information by close of business on Monday, April

13, 2020.

We thank you for your prompt attention to this request, and for your cooperation as we work to reduce the risk of

spreading the COVID-19 virus.

From: Empire State Development <covidl9designations@esd.nv.eov>

Sent: Thursday, April 9, 2020 2:11 PM

To: Foshee, Dawn <Dawn.Foshee@ag.nv.gov>

Subject: Updated ESD Guidance On Essential Businesses

Steven M. Cohen

Litigation Chair

HoganWillig

2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard I Biography

HoganWillig
ATTORNEYS AT LAW

Personal Iniurv/Malpractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law

Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffle Law

This message contains infonnation that inay be confidential and privileged. Unless you are die addressee (or authorized to receive for the addressee), you may not use.

copy, print or disclose to anyone the message or any information contained in the message. II" you have received this e-mail in enor, please advise the sender by reply

and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any

person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii) promoting, marketing or recommending to another party

any lax-related matters) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

5
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Tab H
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Steven M. Cohen

From:

Sent:

Steven M. Cohen

Wednesday, April 22, 2020 5:32 PM

Dawn . Foshee@ag.ny.gov

Deanna.Nelson@ag.ny.gov

RE: Cease and Desist Letter

To:

Cc:

Subject:

Good afternoon Ms. Foshee.

My response to you is done, but I am having some of my cites fact-checked. It will be

out to you before I leave for the evening.

Thank you.

Steve Cohen

Steven M. Cohen

Litigation Chair

HoeanWillie

2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard | Biography

I.I.
W

HoganWilljg
ATTORNEYS AT LAW

Personal Iniurv/Malpractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law

Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message contains information that may be confidential and privileged. Unless you arc the addressee (or authorized to receive for the addressee), you may not use,

copy, print or disclose to anyone the message or any information contained in the message. If you have received this e-mail in error, please advise the sender by reply

and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any

person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or (ii) promoting, marketing or recommending to another party
any lax-related mattctfs) addressed herein. Unless our firm has been formally retained, anything contained in this entail is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.

From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>

Sent: Monday, April 20, 2020 3:55 PM

To: Steven M. Cohen <scohen@hoganwillig.com>

Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov>

Subject: Cease and Desist Letter

***This email originated from an outside source. Use caution clicking links or opening attachments.***

Good afternoon Mr. Cohen,

l
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Please see the attached letter regarding the continuing operation of HoganWillig. Thank you.

Dawn A. Foshee, AAG | NYS Attorney General's Office

Labor Bureau - 15th Floor | 28 Liberty Street | New York, New York 10005

Phone: 212-416-6150 I Fax: 212-416-6147

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwise legally

protected. It is intended only for the addressee. If you received this e-mail in error or from someone who was not

authorized to send it to you, do not disseminate, copy or otherwise use this e-mail or its attachments. Please notify the

sender immediately by reply e-mail and delete the e-mail from your system.

2
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Additional Omcrs

1 55 Sl'MMEF Street

bi'ffalo. nv 14222

Steven M. Cohen*

Liiioaiion Chair

PHONF. 716.6367600

Direct Pax: 716.032.6718

SCOHFNlfr: HOG ANWILLIG.COM

hoganWillig -13 CtMR.Al AVFNI'F

Lancaster. NY 1-1086ATTORNEYS AT LAW

770 Davison Road

Lockpori.NY 14014
Main Office:

2410 North Forest Road | Suite 301 | amhfrst. New York 14068

PHOM: 716.636.7600 | TOLL FREE. 800.636 6255 | Fax ~I6 636 7606

•also Licensed in PA

Mr Cohen's Paralegal:

Stephanie Sweeney

Direci PHONF: 716 932 6754

SSWFFNEYfg HOGANWILLIG COM

6133 RTE 219S

Fl I.ICOTTVILLF. NY 14731WWW HOGANWILLIC.COM

Service By Fax and Email Not Accepted

April 22, 2020

Dawn A. Foshee, Esq.

Asst. Attorney General - Labor Bureau

28 Liberty Street

New York, New York 10005

Re: HoganWillig Operations

Dear Ms. Foshee:

This letter is in response to your April 20th letter, attached as Tab A

for convenience.

As the Safety Officer for my law firm, I share your goal of protecting all of

*^7 our employees, clients and transactional participants. Let me start by

sending you the protocols we have put in place in all our offices. Tab B is

the protocol developed on March 28th in response to Empire State

Development Corp designating HoganWillig an essential business. Tab C

is the protocol revised on April 16th due to the evolving nature of the crisis.

To that end, each of our protocols, procedures, and our workplan have

already been implemented, such that HoganWillig has cut its in-office staff

to the minimum required to carry out the essential business of our clients.

Thus, it is my belief that no further implementation is required pursuant to

Executive Orders 202.6 et seq. and applicable ESD Guidance, particularly

given that, for those employees and clients who do report to our offices, all

appropriate social distancing and cleaning/disinfecting protocols have

been fully complied with.

(112595047. 1 1 Personal injurv & malfracticf I Matrimonial & family law ! Litigation i Corporate 4 Business Law | criminal defense i real Estate Law

Estate Pi anning. Wills & trusts | Estates elder Law i guardianships | Bankruptcy 4 debt Rarer I vehicle 4 T rafpic law : social security Disability

Case 1:20-cv-00577-JLS   Document 1-4   Filed 05/13/20   Page 52 of 86



We certainly agree that the Executive Orders require employers to

provide for the safety of their employees during the COVID-19 pandemic.

HoganWillig has been, and will continue to be, in full compliance with the

Executive Orders, by means including, but not limited to, providing

personal protective equipment as required under Executive Order 202.17,

and taking additional measures to ensure the safety of our employees and

clients.

*7 With respect to our conducting in-person real estate closings, these

transactions are oftentimes required to be performed in-person. Thus, to

the extent that they can be performed remotely, we have, and will continue

to, require that our Real Estate Department do so; but, in the event that

these services cannot be provided remotely, we will proceed to give our

clients the option and ability of coming in to our professionally and daily-

sanitized offices to take the actions necessary therefor, while of course

observing all appropriate social distancing and cleaning/disinfecting

protocols.

Your concern about the number of employees reporting to work at

our Getzville and Lancaster offices is based, I believe, on misinformation.

You make reference to specific data you collected. Please tell me exactly

what you have been told (I'm not concerned with the source, just the data)

so I can respond with precision. Let me say at the outset that if

HoganWillig is out of compliance with any Executive Order or ESDC

directive, we will take prompt and austere measures to immediately come

into compliance.

>>

I take no issue with the facts set forth in your unnumbered paragraph

3 of your April 20th letter. Ordinarily, I wouldn't argue about the medicine

here, as I am only concerned with HW's absolute compliance with the law,

but you raised some points that I feel compelled to respond to that seem to

be at odds with what the 2nd floor is reporting. I respectfully call to your

attention Governor Cuomo's pronouncement yesterday, that the time has

come to begin to re-open Western New York's businesses, and has

dispatched Lt. Governor Hochul to oversee that re-opening in light of the

fact that more than 93% of all NY COVID cases are in the NYC/Long

Island region, and the remaining 7% is spread out among the rest of the

2i:
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state.1 This is not to in any way minimize the situation, but as a practical

matter, the author of the EO's, Governor Cuomo, in that article, is quoted

as emphasizing the differences among the various regions of New York

State, such that Western New York, the North Country, etc. is vastly

different in COVID impact from downstate.

As I'm sure you know, of the 252,000 confirmed COVID-I9 cases in

the State of New York, only 2,300 of these are found in Erie County. That is

actually less than 1%. The same is also true with respect to the deaths, that

is, of the 15,000 deaths in NYS, about 165 of those are from Erie County.

Thus, the Governor's statement that different parts of the state need to be

treated in a manner consistent with the extent of the Corona virus impact

thereon. It is also becoming apparent as the antibody testing becomes

more prevalent that the mortality rate for COVID-19 will likely be

consistent with that of the seasonal flu. That is, about 1/10 of 1 %.

I state the above not as a distraction from the relevant issue, which is

legal compliance, but as a response to your points concerning the severity

of COVID in Erie County that I of course considered, fact checked, and out

of respect and consistent with a thorough reply, needed to respond to.

"ps* With regard to your unnumbered paragraph 4, I take no issue with
' the facts set forth up until the last three (3) sentences. There is no "law"

requiring in-person real estate closings while the EO is in effect. However,

such statutes as NY RPL Article 9 and NY GOL and NY Exec Law §130, et

seq. set forth execution requirements that inherently require in-person

contact. While at one point virtual notarial executions were permitted by

EO, the time for that has expired, and lenders, title insurance companies,

etc. wouldn't and won't honor or "insure over" virtual notarizations. I am

attaching some current dialogue that I have been engaged in with lawyers

over how real estate transactions can be conducted remotely, and the

group, consisting of real estate lawyers at the top of their field, all get stuck

on this dilemma. Tab D

Buffalo News. April 22. 2020. morning edition. Front page

3:n:.«>5c>4- 1 !
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Toward the end of this letter, I will be asking for your assistance to

clarify some ambiguities that are gumming up the works state-wide, and

by cc to Ms. Nelson, I would ask for her input as well.

I respectfully disagree with your statement that remote-only real

estate transactions are "nonetheless required in order to reduce the spread

of the COVID-19 virus." That statement is contrary to my understanding

of the express language of the EO's and ESDC's interpretations of the EO's.

The only real estate deals that are being closed in-person are those that

must be closed in person to comply with the relevant laws (cited in greater

detail below) in light of the requirements of primarily lenders and title

insurers concerning the proper execution of deeds, mortgages, promissory

notes, lien releases, etc., that the above laws be complied with. I can also

tell you that most of the deals that are being closed virtually did so when

notaries did have personal contact with document signers at other

locations. The thinking, I believe, is that with county clerk's offices being

closed to the public, the facilities of HoganWillig (and other law firms

around the state with similar protocols) offer a safer venue for those

necessary notarial contacts than peoples' homes. However, HoganWillig

will continue to refrain from performing any closings that are not required

by operation of law.

With regard to your unnumbered paragraph 5 on page 2 of your

letter, I agree with your statement that it is HW's position that daily
attendance at our Amherst office fluctuates and that it is impossible to tell

you who is here on any given day. If you are instructing me to have our

front desk at our Amherst office make a log of everyone who comes and

goes, I can see if that is feasible. The problem is that we don't always have

a receptionist when people come to the office, and some people use remote

staircases and don't pass by the reception area. I wouldn't want a scenario

wherein I tell you I will track people, and then you get a complaint from

someone who says they arrived at the office and weren't tracked. If you

want me to look into the implementation of a sign-in sheet mechanism for

the Amherst office, please let me know, and I can get you my thoughts as

to how we can accomplish that. However, we have minimized contact

with paper in the office, and would have to develop a mechanism perhaps

with gloves before a common book could be placed at the top of the remote

tsetc 3C99
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stairs, and main stairs/elevator. I'll come up with some thoughts, you

please do the same and we will of course comply without delay.

-> With regard to your unnumbered paragraph 6 on page 2 of your

letter, I don't dispute the car count, as I have not counted the cars myself,

but I point out that there are six (6) businesses in my building. Please see

Tab E. At least one of them is a real estate company, and one of them is a

bank. Also, the building is owned by Iskalo Development, owner of many

buildings in Western New York, and they have people doing facilities

maintenance wherein they park their private vehicles at 2410 N. Forest, and

take company vans to their various sites. If you could provide me with the

nature of the personnel who are claiming that they are being compelled to

work at the office when they could be working remotely, I could respond

more precisely. It is my understanding that we have support staff

consistent with the Protocols attached at Tabs B and C, but no non-essential

personnel. I would also point out that, as an essential business,

HoganWillig is not subject to mandatory workforce reduction. We have

voluntarily pared down to our essential personnel as a general safety

matter, and have allowed/ instructed people to work from home to ease

their personal concerns about catching the virus. I would add, and

hopefully not be tempting fate, that as of 4/22/20 at 6:00 pm, no employee

of HW has, to our knowledge, tested positive for COVID-19.

The timbre of your letter seems to focus on real estate. Please be

reminded that HoganWillig (HW) represents hospitals, health care workers

at every level (MD's, EMT's, RN's, etc), banks, real estate title insurers,

mortgage lenders, laboratories, local - county-state-federal law

enforcement officers, at least one US Dept. of Defense contractor, and many

businesses deemed "essential" by the Empire State Development Corp and

referenced in various Executive Orders. We were, I believe, among the first

law firms to be deemed "essential" by the ESDC.

With regard to unnumbered paragraph 7 on page 2 of your letter,

HW encourages even those employees who are working on essential

matters to do so remotely whenever possible. It is left to their discretion as

to whether they can work on essential matters remotely, or if the facilities

at the offices are necessary. In many cases, people do a hybrid, whereby

5i;
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they work primarily from home, but come in to an office to get papers, or

to have a teleconference that they aren't equipped at home to conduct. As

the Safety Officer, I can tell you unequivocally that no one has complained

to me about working from the office when they could be working from

home. In fact, no one has approached me about working from home, and I

am unaware of either of the senior managers of this law firm having

received a single complaint from anyone about this.

With regard to unnumbered paragraph 7 on page 2 of your letter,

although it is my belief that HW is not bound by compulsory workforce

reduction, HoganWillig will take immediate steps to implement a work

plan to further reduce the number of employees reporting to the Getzville

office and transitioning to telecommuting or working from home on a

regular basis. To that end, if you give me the name or names of anyone

who wishes to be so transitioned, I will keep the identities confidential and

will speak with the senior managers to see to it that they are immediately

transitioned to home if at all possible given the nature of the matters they

are assigned to, or otherwise furloughed, with a guarantee of re

employment upon the ending of the crisis.

The very last full paragraph of your April 20th letter requires a more

yy detailed response. HW maintains that it is only conducting in-person real

' estate closings that are required to be done in person to remain in

compliance with the law. Please consider what follows in this letter to be

not just a response to your letter, but also a reach-out to you for help in

clarifying what has become a quandary for practitioners across the state.

There is a hot question among lenders, county clerks and legal

practitioners as to whether the Governor ever extended e-notarization past

Saturday, April 18, 2020. EO 202.7's relevant provisions and the extension

language from 202.13, 202.14, and 202.18 is unclear whether these

extensions covered the notary services. That would make notarizing things

remotely impossible.

Although you suggested in your April 20, 2020 letter that we have

described mere "difficulties" in complying with applicable Executive

Orders and ESD Guidance, each of the matters we have noted are a legally

6:h:j45w* i:
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necessary component of a real estate transaction, particularly with respect

to those documents requiring a notarized signature. Section 291 et seq. of

Article 9 of the Real Property Law ("RPL") requires that the principal's

signature on a document offered for recording relative to a real estate

transaction must be notarized.

In addition, as a major title agent in Western New York, none of our

underwriters for title insurance are allowing us to issue policies without in-

person notarization on documents such as deeds, mortgages, affidavits,

and/or other documents required to be recorded pursuant to Article 9 of

the RPL. Title insurance is required by lenders and issued in accordance

with the New York State Department of Financial Services as a necessary

component of real estate transactions. Further, while we are working with

at least one lender to provide electronic notarization to clients, no lender

that we represent has permitted a closing to be completed with

electronically notarized documents. Moreover, Chautauqua County is

requiring in-person notarization on all documents offered for recording.

Executive Order 202.7 signed on March 19, 2020 provided, among

other things, that notaries public were able to perform notarial acts using

audio-video technology under certain circumstances. These provisions

were set to expire April 18, 2020. Subsequent Executive Order 202.13

stated that previous Executive Orders, including 202.7 "which closed or

otherwise restricted public or private businesses or places of public

accommodation" would be extended "such that all in-person business

restrictions will be effective until 11:59 p.m. on April 15, 2020." This

Executive Order refers specifically to the closing of businesses and not to

extending the ability to conduct notary services, which is further evidenced

by the fact that the extension date of April 15, 2020 is three days prior to the

date the notarization rule change was set to expire.

Subsequent Executive Orders 202.14 and 202.18 have extended the

dates of 202.7 and other previous Executive Orders "which closed or

otherwise restricted public or private businesses or places of public

accommodation, and which required postponement or cancellation of all

non-essential gatherings of individuals of any size for any reason (e.g.

parties, celebrations, games, meetings or other social events)" to April 29,

7UI2595W 11
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2020 and May 15, 2020, respectively, but again did not extend the ability to

conduct notarial services electronically. After a thorough review of all

Executive Orders issued to date, no Executive Order has extended April 18,

2020 expiration making electronic notarization unavailable for completed

real estate transactions.

April 15, 2020 is three days prior to the date the notarization rule

change is set to expire. Subsequent Executive Orders 202.14 and 202.18

continue to extend the dates of 202.7 and other previous executive orders

"which closed or otherwise restricted public or private businesses or places

of public accommodation, and which required postponement or

cancellation of all non-essential gatherings of individuals of any size for

any reason (e.g. parties, celebrations, games, meetings or other social

events)" to April 29, 2020 and May 15, 2020, respectively, but again did not

extend the ability to conduct notarial services electronically. To our

knowledge, no subsequent executive order has addressed notarial sendees

leaving the means to do so electronically having now expired on April 18,

2020.

Certain of the allied services are likewise essential. I had gone into

this a bit with Ms. Nelson, and would appreciate a definitive opinion

issuing from the AG's office, as it has broad and sweeping impact.

Since real estate transactions were deemed "essential" and

Real estate transactions of all types must be done remotely to the extent

possible, and remote viewing of property is only possible through the

availability of quality photographs and videos, it follows that

photographers/videographers are essential and must be permitted to

perform their functions as long as strict safety protocols are followed. Such

protocols would include social distancing of at least six (6) feet from any

other human, the wearing of face masks if social distancing cannot be

safely maintained, and aggressive hygienic/decontamination practices like

hand washing with soap and water and then sanitizing the hands with

approved product if the photographer has been in contact with anyone.

The photographer/videographer should work as quickly and

efficiently as possible to remain on-site for as short a time as possible. It is
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only through good competent stills and videos from a reliable

photographer and videographer that buyers can virtually visit properties.

In-person open houses are forbidden, which makes the role of the

photographer all the more vital. An opinion from your office permitting

safe photographic practices as necessary would go a long way to moving

real estate deals forward in a remote fashion.

I, too, on behalf of the owners and senior managers of HoganWillig,

and with their full assent, look forward to cooperating with you as we face

the common COVID enemy together, and HW will do anything and

everything required to remain in compliance with the law. Please feel free

to call with any questions. I am available 24/7 on my cell phone: 716-570-

7799.

Stay safe.

Respectfully submitted,

HoganWillig, PLLC

Steven M. Cohen

Cc: Deanna Nelson, Esq. (By email only: Deanna.Nelson@ag.ny.gov)
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State Of New York

Office of the attorney general

LETITIA JAMES

ATTORNEY GENERAL

Division Of Social Justice

Laiior Berem

April 20. 2020

Via Email: seohen(a hovamvillie.com

Steven M. Cohen. Esq.

HoganWillig

2410 N. Forest Road. #301

Getzvi lie. New York 14068

Dear Mr. Cohen:

Thank you for your email dated April 1 3. 2020 responding to our request for additional information

about HoganWillig's ongoing operations during the COVID-19 pandemic.

We continue to have serious concents about the number of employees that are reporting to work

at HoganWillig's Getzville and Lancaster offices during this time of spreading epidemic. As you

know. Governor Cuomo's Executiv e Order 202.8 specifically requires that "All businesses and

not-for-profit entities in the state shall utilize, to the maximum extent possible, any

telecommuting or work from home procedures that they can safely utilize." This applies to

businesses operating what are deemed to be providing essential services under the Executive

Order. Based on the information that we have. HoganWillig is not in compliance with that

provision of the Executive Order.

As we understand it. HoganWillig operates five offices in Western New York, located in Getzville.

Buffalo. Lockport. Lancaster, and Ellicottville. According to your emails dated April 8 and April

13. 2020. the Lockport office is currently closed (although may be used by permission), and the

Buffalo and Ellicottville offices have one person reporting to work, as needed. These offices appear

to be in compliance with the Executive Order. The Getzville and Lancaster offices, located in Erie

County, continue to operate with in-person staff on a daily basis. As you may be aware, Erie

County has the most confirmed cases of COVID-19 in Western New York, with 2,127 cases

reported as of April 18. 2020. The Amherst/Williamsville area, where HoganWillig's Getzville

office is located, currently has the most confirmed cases of the virus, outside the city of Buffalo

(http: erienv.maps.arcuis.com apps opsdashboard i ndex.html- dd7fl c()c352e4 1 92ahl 62al dfadc

58el ) (see also https://www.wkbw.com news local-news williamsvillc-zi p-code-now-has-most-

eovid- 1 9-cascs).

You have informed us that the Lancaster office is limited to real estate and that up to three

employees are permitted to "show up at that location to perform closings." You further state that

performing in-person real estate closings complies with item #14 of the Empire State

Development's ("ESD") "Guidance for Determining Whether a Business Enterprise is Subject to

IS Liberty si rit i . New York. NY 10005 • Piioni (212MU»-stoo • Fax <2I2)4I6-86»M • vv\v\v.\ti.sv.tH»\
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Steven M. Cohen. Esq.

April 20. 2020

Page 2

a Workforce Reduction Under Recent Executive Orders" (www•.esd.nv.uu\ ) because the

Chautauqua County Clerk refuses to accept e-notarized documents for filing: certain unspecified

lenders and title companies have not yet authorized e-notarization; and many of your clients do

not have the equipment necessary to print documents at home and or scan documents for e-

notarization. Pursuant to item #14 of the ESD guidance, real estate services shall be conducted

remotely for all transactions, including but not limited to title searches, appraisals, permitting,

inspections, and the recordation, legal, financial and other services necessary to complete a transfer

of real property. Services and parts therein may be conducted in-pcrson only to the extent legally

necessary and in accordance with appropriate social distancing and cleaning/disinfecting

protocols. Despite our request, you have provided no law that requires in-pcrson real estate

closings to take place while the Executive Order is in effect. Rather, you have described difficulties

complying with the Executive Order and ESD guidance. While we understand that conducting real

estate transactions remotely may be difficult, it is nevertheless required in order to reduce the

spread of the COVID-19 virus. Hence, to the extent that HoganWillig is unable to conduct real

estate closings remotely due to any factor other than compliance with a specific law. the Attorney

General demands that you immediately cease and desist from performing these transactions.

With respect to the Getzville (or Amherst) office, you state that all personnel are "encouraged to

work remotely from home," that no more than 35 people are permitted to work in-person each day.

that the daily attendance has fluctuated between 1 1 and 35 employees since March 15. 2020. and

that each of the employees reporting to work are working only on matters for clients deemed

essential by ESD. Curiously, you also state that since the matters and staff fluctuate from day to

day. it is "impossible" to create a list setting forth each employee reporting in-person to this office,

and why each employee is required to perform the work in-person rather than remotely, as we
previously requested. Based upon your admitted knowledge of the number ofemployees reporting

to work each day since March 1 5, 2020 and that each of those employees work only on essential

matters, it appears as though you are in fact able to provide us with this information.

You characterize the Getzville office as a "ghost town." with only perhaps 20% of the ordinary

attendance. While this may be true, there were on average 20 cars in your parking lots on a daily

basis last week. This number is concerning as it suggests significant in-person work being

perfonned regularly in that office. We have received multiple complaints that attorneys, paralegals

and support staff report to work from all departments within the firm, regardless of the type of

matter being worked on and the fact that the work could be performed remotely.

Although you state that HoganWillig encourages its employees to work from home, this falls short

of the Executive Order's mandate to utilize telecommuting or work from home procedures to the

maximum extent possible. It is HoganWillig's responsibility to require its employees to work from

home, unless they are unable to do so. even when performing services in support of essential

businesses or providers. All other legal work must be perfonned remotely while the Executive

Order is in effect.

In light of the foregoing, the Attorney General further demands that HoganWillig take immediate

steps to implement a work plan to reduce the number ofemployees reporting to the Getzville office

and transition to telecommuting or working from home on a regular basis.
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Steven M. Cohen. Esq.

April 20. 2020

Page 3

In the face of this unprecedented epidemic, the Governor's Executive Order requires employers to

provide for the safety ofall of their employees as we all work together to avoid the worst outcomes

from the COV1D-19 virus. Please advise by close of business on Wednesday, April 22, 2020. if

HoganWillig will cease conducting in-person real estate closings that are not required by a specific
law. take immediate steps to reduce its in-person workforce at the Getzville office, and implement

more stringent teleworking requirements for its workforce. The Attorney General reserves the right

to take any and all available measures, including seeking emergency relief in court, to ensure your

compliance with Executive Order 202 et seq.

We look forward to your response and cooperation as we work to implement this important public

health initiative.

Very truly yours.

Dawn A. Foshee

Assistant Attorney General
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Force Reduction and Safety Protocols

• All employees who are able to perform their tasks at home have been

working from home, earning full pay for that work.

• All personnel have been instructed to remain home if they are

suffering from any symptoms of any type of respiratory illness, cold,

flu, cough, etc. If any such employee runs out of sick/personal time,

they may take unpaid time off without repercussions to their job

security.

• HW's IT dept has equipped any personnel who can work remotely,

with appropriate hardware and software to allow them to access firm

IP from home.

• Certain data we have from protected sources require highly

encrypted protocols which cannot be assured through remote

connections using HW's personnel's personal home computers.

• All mail handlers receive and open the mail with gloves on. All mail

is scanned in and only the scan is sent to the addressee, with 99%+ of

the paper mail being discarded. The only paperwork to be retained is

that which consists of original certificates (death, stock, Letters

Testamentary, etc) which must be maintained in the file.

• The scanner machines designated for mail processing are routinely

washed down with 91% isopropvl alcohol.

• People entering and exiting the Amherst office are using the elevators

with one person in each elevator at a time or using the stairwell or

main staircase one at a time.

• Social distancing of at least six (6) feet between people has been put

in place for all offices and cubicles, unless there is a physical divider

(wall) between employees. The small conference rooms (7 and 8)

may only be occupied by one person at a time. No more than 2

people may be in conference room 1 . No more than 4 people may be

in conference rooms 2 and 3. No more than 6 people may be in

conference rooms 5 and 6. No more than 10 people may be in

conference room 4.

• HW's secure laptops have all been distributed. We have ordered

more, but so has every other business, so there will be a delay in
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receiving the new laptops. Jason is ready to configure the software

and security on the new laptops when they arrive.

• We are scheduling as many client meetings as possible by

telephone/skype/Zoom.

• Some of our health care clients - physicians, nurses, PA's,

EMT/ Paramedics, firefighters, police officers and federal law

enforcement officers are putting estate planning and health care

proxy measures in place. Others are as well. These documents not
only require notarization, but two (2) witnesses, so many of these are

being executed in the office.

• There are two (2) hand sanitizer stations for employees, one at the

lower level entrance to the building, and 1 at the main entrance to the

building.

• The HoganWillig fitness center has been closed since March 8th. The

key fobs will no longer permit entrance to the fitness center.

However, if emplovees want access to the showers, which are being

kept stocked with anti-bacterial soap, they can ask for and will be

granted access. To date, no one has requested access to the showers.

• Our 28,000 sq foot main office in Amherst is rated to hold up to 335

employees (more than our current roster). The maximum number we

have coming in on anv given day for the past two weeks has been 36,

and we often have 31 or fewer.

• Our 10,000 square foot Buffalo office now has only one (1) person

coming in.

• Our 3,500 square foot Lockport office is now closed. We are allowing

access to up to two (2) HW personnel who may need the firm's

secured computer resources and who wish to sequester themselves in

that closed office, upon request. They can pick up a key from the

main Amherst office to gain access to the Lockport office. So far,

since March 10th, only 2 people have entered that office, and not at

the same time.

• Our 5,000 square foot Lancaster office has only three (3) people

coming in, and they are stationed 30 feet away from each other, Judge

Kelleher in his office, and Paula Kozlowski at her front station, and

Sandv Berent in the back office.

rnrsjs:?? :
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• Our 1,500 square foot Ellicottville office only has 1 employee coming

in to check for mail and return and forward urgent calls.

• Everyone has their own space, either an office with a door that closes,

or a cubicle with 5' high dividers between them. Most employees

who are in cubicles do not have a neighbor closer than ten (10') feet.

The only exceptions to private, protected space are Paula Kozlowski

at the Lancaster office, and Darlene Sortino or Erin Krawczvk who

are stationed at reception desks to answer calls. When people do

come in for document execution, there is a station barrier separating

our staff from the clients. There is no physical contact between our

reception staff and walk-ins, and they remain at least six (6) feet away

from walk-ins.

• HW is providing individual juice/ beverage bottles so that employees

don't have to pour from common 1 or 2 liter bottles

• All desks have either hand sanitizer or isopropyl alcohol of either

70% or 91 % strength at or immediately available for the employees'

use.

• HW's cleaning staff has re-tooled to sanitize all bathroom, office,

break room, cubicle and common spaces with bactericidal and

viricidal solutions, with additional attention to all door handles, arm

rests and telephones. The cleaning staff continues to service and

disinfect all five (5) offices, regardless of usage.

• If anyone is unable to procure a mask for themselves, HW will

provide them with one.

• Lysol Disinfectant has been placed around the office at break rooms

for anyone to borrow/use to additionally disinfect

• Employees are asked to avoid all direct human contact. No

handshakes, and no conversations with anyone closer than six (6)

feet. For document executions, Last Wills & Testaments, real estate

closings, etc., the documents are placed on one end of a conference

table, read to all in attendance by the lawyer/ paralegal/ legal

assistant, and then all personnel shift in clockwise fashion for client

review and execution. Witnesses observe the signature by the

testator, etc., and then upon rotation, affix their own signatures.

• There is a skeleton crew of non-attorney staff who are at the Amherst

office only to take documents that are printed on HW printers

iH:5s:;r ;j
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remotely from our assets at home, and who can then scan, fax, post

and mail them as necessary.

• Our Family and Matrimonial department are all working from home

except for one person at the Buffalo office who is alone in that

building.

• Our Trusts and Estates Dept has people working from home, but also

has people coming in as necessary. Support staff from Trusts and

Estates are pitching in to process documents that are sent in remotely

from all departments.

• Our Criminal department has only one (1) lawyer coming in, as

needed. Most arraignments, conferences and appearances can be

conducted with the Courts by Skype.

• Our Bankruptcy team has one (1) person coming in, with no

neighbors on either side of him.

• Our corporate/ commercial group has been coming in to service the

myriad situations with our health care and other essential business

clients.

• Two attorneys come in to deal with emergency service clients

(volunteer fire departments/ ambulance corps). Those who come in

are in their own enclosed offices.

• Our Civil Litigation department has only one (1) lawyer coming in

regularly, to deal with federal law enforcement officers, DOCS

corrections officers, and state and local law enforcement officers who

have COVID-19 and safety protocol concerns. His paralegal is also

coming in regularlv to assist with that work, and she has her own

enclosed office.

• Our real estate group attorneys and staff are coming in to collect up

original documents needed for closings. Some real estate personnel

are coming in to assist other departments for processing union

matters affecting healthcare worker attendance (for example, PEF

and 1199 situations).

(*2533297.
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Force Reduction and Safety Protocols

• All employees who are able to perform their tasks at home must

work from home. Employees will continue to earn full pay for that

work, providing they are at their computer and/or phone doing

work for full shift. Lunch and bathroom breaks will apply from

home, as at the office.

• All personnel are instructed to remain home if they are suffering

from any symptoms of any type of respiratory illness, cold, flu,

cough, excessive sneezing, etc. If any such employee runs out of

sick/ personal time, they may take unpaid time off without

repercussions to their job security. If anyone is diagnosed with a

COVID illness and they have run out of sick/ personal time, they may

see Corey or Diane to discuss options.

• HW's IT dept has equipped any personnel who can work remotely,

with appropriate hardware and software to allow them to access firm

IP from home.

• Certain data we have from protected sources require highly

encrypted protocols which cannot be assured through remote

connections using HW's personnel's personal home computers. In

those instances, if the employee only needs certain documents to be

delivered to their home to be able to work from home, they should

email the IT department and a safe pickup from HW's nearest office,

or a delivery will be arranged to the employee's home. Sensitive

material shredding protocols remain in full force, and the employee

is responsible for getting any such documents to an HW shredder

when finished with it, and maintaining its security until then.

• All mail handlers shall receive and open the mail with gloves on. All

mail shall be scanned in and only the scan is to be sent to the

addressee, with 99%+ of the paper mail being discarded. The only

paperwork to be retained is that which consists of original certificates

(death, stock, Letters Testamentary, etc) which must be maintained in

the file.

• The scanner machines designated for mail processing are to be

routinely washed down with 91% isopropvl alcohol.
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• People entering and exiting the Amherst office are to use the

elevators with one person in each elevator at a time or use the

stairwell or main staircase one at a time.

• Social distancing of at least six (6) feet between people must be

maintained in all circumstances and for all offices and cubicles,

unless there is a physical divider (wall) between employees. The

small conference rooms (7 and 8) may only be occupied by one

person at a time. No more than 2 people may be in conference room

1 . No more than 4 people may be in conference rooms 2 and 3. No

more than 6 people may be in conference rooms 5 and 6. No more

than 10 people may be in conference room 4.

• Any violations of social distancing protocols must be reported to a

supervisor immediately.

• HW's secure laptops have all been distributed. We have ordered

more, but so has every other business, so there will be a delay in

receiving the new laptops. Jason is ready to configure the software

and security on the new laptops when they arrive.

• As many client meetings and transactions as possible are to be

scheduled remotely by telephone/skype/Zoom/Google Meetings.

• Transactions that require in-person notarization, or otherwise require

in-person execution shall be conducted with masks, pre and post

transaction hand sanitization, social distancing (and gloves if

requested) with room density not to infringe on social distancing

requirements.

• There are two (2) stationary hand sanitizer stations for employees,

one at the lower level entrance to the building, and 1 at the main

entrance to the building. They are re-filled regularly. If either is

found to be empty, report it immediately and it will be re-stocked.

• There are bottled hand sanitizers in every break room, kitchen and

common area, in addition to the hand sanitizers that are located in

private offices and cubicles. By now, every employee who has

requested a hand sanitizer for their desk has received one. If one

need refilling, email Tom Dunning, Paul Pinto or Steve Cohen.

• The HoganWillig fitness center has been closed since March 8lh. The

key fobs will no longer permit entrance to the fitness center.

However, if employees want access to the showers, which are being
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kept stocked with anti-bacterial soap, thev can ask for and will be

granted access.

• Our Lockport office is now closed. We are allowing access to up to

two (2) HW personnel who may need the firm's secured computer or

remote camera resources and who wish to sequester themselves in

that closed office, upon request. They can pick up a key from the

main Amherst office to gain access to the Lockport office.

• Our Ellicottville office only has 1 employee coming in regularly.

Notify Erin M in advance if there are to be any transactions at that

office so thev can be scheduled such that social distancing can be

maintained.

• There is to be no physical contact between our reception staff and

walk-ins, and HW reception staff is to remain at least six (6) feet

away from walk-ins.

• HW continues to provide individual juice/ beverage bottles and

individually packaged snacks for employees.

• All desks/cubicles that are occupied are to have hand sanitizer

consisting of isopropyl alcohol of either 70%, 75% or 91% strength or

ethanol (ethyl) alcohol at 85% strength. They may have additives of

moisturizers like aloe or glycerine and antibacterial agents like

hydrogen peroxide, as long as the alcohol content does not get

diluted to below 70% for isopropyl, or 80% for ethanol.

• HW's cleaning staff has re-tooled to sanitize all bathroom, office,

break room, cubicle and common spaces with bactericidal and

viricidal solutions, with additional attention to all door handles, arm

rests and telephones. The cleaning staff continues to service and

disinfect all five (5) offices, regardless of usage.

• All employees have been provided with masks, and replacements

when requested. Reception areas at all offices have masks for clients

and guests. Anyone who needs a new mask, or anyone noticing that

a reception area is low on masks, should notify Darlene, Tom D, Paul
P or Steve C.

• Lysol Disinfectant has been placed around the office at break rooms

and common areas for anyone to borrow/ use to additionally

disinfect. The can should be returned when the employee is finished

with it. If empty, notify Tom Dunning.
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• Employees are to avoid all direct human contact while at any HW

facility. No handshakes, and no conversations with anyone closer

than six (6) feet. For document executions, Last Wills & Testaments,

real estate closings, etc., the documents are to be placed on one end of

a conference table, read to all in attendance by the

lawyer/paralegal/legal assistant, and then all personnel shift in

clockwise fashion for client review and execution. Witnesses observe

the signature by the testator, etc., and then upon rotation, affix their

own signatures.

• There is a skeleton crew of non-attorney staff who are at the Amherst

office only to take documents that are printed on HW printers

remotely from our assets at home, and who can then scan, fax, post

and mail them as necessary.

• Any violations of social distancing/sanitizing/ mask protocols are to

be brought to the attention of a supervisor immediately.

(Rev 4-16-22)

<H?S9657C V

Case 1:20-cv-00577-JLS   Document 1-4   Filed 05/13/20   Page 74 of 86



Tab D

Case 1:20-cv-00577-JLS   Document 1-4   Filed 05/13/20   Page 75 of 86



Steven M. Cohen

Carroll, Frank < Frank.Carroll@fnf.com >

Wednesday, April 22, 2020 1:38 PM

Trow, W. Clark; Steven M. Cohen

RE: Remote Notarization

From:

Sent:

To:

Subject:

* * This email originated from an outside source. Use caution clicking links or opening attachments. ##*

So, your colleagues are taking the position that the language that Steve quoted from the Executive Order has no bearing

on this? I think that they are reaching a conclusion without taking into account the ambiguities.

Somehow, the position that "I know that the language is unclear, but I think I know what the governor intended" is not

effective guidance to the citizenry.

From: Trow, W. Clark <ctrow@bardaydamon.com>

Sent: Wednesday, April 22, 2020 1:26 PM

To: Steven M. Cohen <scohen@hoganwillig.com>

Cc: Bruce Ikefugi <bikefugi@hoganwillig.com>; Jeffrey J. Tyrpak <jtyrpak@hoganwillig.com>; Corey Hogan

<chogan@hoganwillig.com>; wnyattorneys@lawsaia.com; Palumbo, Jeffery D. <jpalumbo@bardaydamon.com>; Bo

Sunshine <bsunshine@hoganwillig.com>; nancy@lawsaia.com

Subject: RE: Remote Notarization

Steve.

I forwarded your original email to some people in the firm and received this response:

By Ex. Order No.202. 18. dated 4/16/20. the initial Order was extended until midnight of May 15. 2020.

Nancy, would you please add Steve the forum.

Clark

From: Steven M. Cohen <scohen@hoeanwillie.com>

Sent: Wednesday, April 22, 2020 11:50 AM

To: Trow, W. Clark <ctrow@barclavdamon.com>

Cc: Bruce Ikefugi <bikefugi@hoeanwillig.com>: Jeffrey J. Tyrpak <itvrpak@hoganwillig.com>: Corey Hogan

<chogan@hoganwillig.com>: wnvattornevs@lawsaia.com: Palumbo, Jeffery D. <ipalumbo@barclavdamon.com>: Bo

Sunshine <bsunshine@hoeanwillig.com>: nancv@lawsaia.com

Subject: RE: Remote Notarization

Clark,

Those are excellent points, and the ambiguities do put us in a bit of a pickle. Like you,

we write title insurance and represent lenders, buyers and sellers, so I think it is

i
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essential that we get some clarity. 1 am in dialogue with the NYS Attorney General's

office on this topic. May I forward our email string?

Also, I don't believe I am a "member" of wnyattorneys@lawsaia.com, so certain of my

responses bounce back when I hit "Reply All." To that end, I would ask you to

forward our dialogue on to that group, or perhaps Nancy can make me a member.

In any event, I will keep you apprised of any input I get from the AG.

Best,

Steve

Steven M. Cohen

Litigation Chair

HooanWillig

2410 North Forest Road, Suite 301

Amherst. New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard | Biography
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From: Trow, W. Clark <ctrow(S)barclavdamon.com>

Sent: Wednesday, April 22, 2020 9:49 AM

To: Steven M. Cohen <scohentaihoganwillig.com>

Cc: Bruce Ikefugi <bikefugi@hoganwillig.com>: Jeffrey J. Tyrpak <itvrpak@hoganwillig.com>: Corey Hogan

<chogan(5>hoganwillig.com>: wnvattornevs@lawsaia.com: Palumbo, Jeffery D. <jpalumbo@barclavdamon.com>; Bo

Sunshine <bsunshine@hoganwillig.com>

Subject: Remote Notarization

#**

***This email originated from an outside source. Use caution clicking links or opening attachments.

Steve, et al..

Below is a response 1 received from Frank Carroll:
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Clark, I read Steve's message, and I can't disagree that the various Executive Orders do create some ambiguity.

When I had first read an order extending the effective dates of the previous Executive Orders, it appeared to me

that the provisions concerning remote notarization were not extended because they were not specifically

mentioned. However, one of my colleagues opined that the overall sense of the extensions was that we're still

in crisis mode, the provisions of the Orders are still needed, and that there would be no good reason to

discontinue an activity that was perceived as being necessary.

I do agree with you about the complexities that remote notarization adds to the transaction. I'm also concerned

with the "validity and enforceability" of mortgages acknowledged in this fashion. Now, whenever an answer is

interposed in a mortgage foreclosure action, one defense that is always raised is that the plaintiff does not have

standing to sue. This often triggers a lengthy, detailed and expensive inquiry into how the note and mortgage

came into the possession of the plaintiff. In the future, if a mortgage had been acknowledged remotely, there

will be another defense: that the mortgage was not properly acknowledged and is therefore a nullify. This will

trigger an obligation for the title insurer to defend this challenge to the mortgage's validity. This could be a very

tough thing to try to do, proving that the notary strictly followed the provisions of the Executive Order, which is

the only thing that gives a remote acknowledgement the guise of legality.

Clark

From: Steven M. Cohen <scohen(5)hoeanwillie.com>

Sent: Tuesday, April 21, 2020 4:38 PM

To: Trow, W. Clark <ctrow@barclavdamon.com>

Cc: Bruce Ikefugi <bikefugi@hoganwillig.com>: Jeffrey J. Tyrpak <itvrpak(S)hoganwillie.com>: Corey Hogan

<chogan(S)hoganwillig.com>: wnvattornevs(S)lawsaia.com: Palumbo, Jeffery D. <ipalumbo(5>barclavdamon.com>: Bo

Sunshine <bsunshine@hoganwillig.com>

Subject: Witness Acknowledgements

Good afternoon Clark. I hope you and yours are well.

The issue you raise is further complicated by the uncertainty of the virtual notary

enablement per Exec Order 202.7. There is a hot question among lenders, county

clerks and legal practitioners as to whether the Governor ever extended e-notarization

past Saturday, April 18, 2020. EO 202.7's relevant provision is clear enough, but the

extension language from 202.13, 202.14, and 202.18, renders it unclear as to whether

these extensions covered the virtual notary.

Executive Order 202.7 signed on March 19, 2020 provided, among other things, that

notaries public were able to perform notarial acts using audio-video technology under

certain circumstances. These provisions were set to expire April 18, 2020. Subsequent

Executive Order 202.13 states that previous executive orders, included 202.7 "which

closed or otherwise restricted public or private businesses or places of public

accommodation" would be extended "such that all in-person business restrictions will

be effective until 11:59 p.m. on April 15, 2020." This executive order refers specifically

to the closing of businesses and not to extending the ability to conduct notary

services. This is further evidenced by the fact that the extension date of April 15, 2020

is three days prior to the date the notarization rule change is set to expire. Subsequent
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Executive Orders 202.14 and 202.18 continue to extend the dates of 202.7 and other

previous executive orders "which closed or otherwise restricted public or private

businesses or places of public accommodation, and which required postponement or

cancellation of all non-essential gatherings of individuals of any size for any reason

(e.g. parties, celebrations, games, meetings or other social events)" to April 29, 2020

and May 15, 2020, respectively, but again did not extend the ability to conduct notarial

sendees electronically. To our knowledge, not subsequent executive order has

addressed notarial services leaving the means to do so electronically having now

expired on April 18, 2020.

Further, our work in real estate cannot be completed at this time with electronic

notarial services. Title Companies who provide title insurance required by lenders and

in accordance with the New York Department of Financial Services will not confirm

that they will insure title when documents, such as a deed or mortgage, are

electronically notarized rather than being done in-person. Additionally, while we are

working with some lenders to provide electronic notarization services, no lender has

allowed a closing to be done with electronically notarized documents to date. Finally,

we have been told by at least one local county clerk (Chautauqua) in which we

regularly do business, that they are not accepting any documents electronically

notarized.

I would appreciate your insights into this.

Best regards,

Steve

Steven M. Cohen

Litigation Chair

HoganWillig

2410 North Forest Road. Suite 301

Amherst. New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard | Biography
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From: Trow, W. Clark <ctrow@bardavdamon.com>

Sent: Tuesday, April 21, 2020 12:18 PM

To: Nancy Saia <nancv@lawsaia.com>: Peter lannini <Peter.lannini@stewart.com>

Cc: Jeffrey Baumann <ieffrevmbaumann@gmail.com>: WNY Attorneys <wnvattornevs@lawsaia.com>: Palumbo, Jeffery

D. <ioalumbo@barclavdamon.com>

Subject: WNY ATTORNEYS' CORONAVIRUS FORUM - Witness Acknowledgements

***This email originated from an outside source. Use caution clicking links or opening attachments. ***

Looking for a way to get documents acknowledged but no notary is available and the signatory doesn't have

audio-visual capability (perhaps a resident of a nursing home or assisted living facility)? John Fenz has

confirmed that a document acknowledged pursuant to Real Property Law Section 304 will be accepted for

recording in Erie County, but note the following requirements:

A subscribing witness acknowledgment is permitted pursuant to the Real Property Law, provided that they provide the

following appropriate acknowledgment set forth in Real Property Law 309-a(2). Please include this email with your

submission so that the Clerk's see my blessing of such recordation.

The basis in law for reference is as follows:

A conveyance of real property, within the state, on being duly acknowledged by the person executing the same, or proved

as required by this chapter, and such acknowledgment or proof duly certified when required by this chapter, may be

recorded in the office of the clerk of the county where such real property is situated, and such county clerk or city registrar

where applicable shall, upon the request of any party, on tender of the lawful fees therefor, record the same in said office.
N.Y. Real Prop. Law § 291 (McKinney) Such acknowledgment can be made only by the person who executed the

conveyance, and such proof can be made only by some other person, who was a witness of its execution, and at the

same time subscribed his name to the conveyance as a witness. N.Y. Real Prop. Law § 292 (McKinney) When the

execution of a conveyance is proved by a subscribing witness, such witness must state his own place of residence, and if

his place of residence is in a city, the street and street number, if any thereof, and that he knew the person described in
and who executed the conveyance. The proof must not be taken unless the officer is personally acquainted with such

witness, or has satisfactory evidence that he is the same person, who was a subscribing witness to the conveyance. NY

REAL PROP § 304. The certificate for a proof of execution by a subscribing witness, within this state, of a conveyance or
other instrument made by any person in respect to real property situate in this state, must conform substantially with the

following form, the blanks being properly filled:

State of New York }

} ss.:
County of }

On the	day of	in the year ... before me, the undersigned, personally appeared 	, the subscribing witness to the

foregoing instrument, with whom I am personally acquainted, who, being by me duly sworn, did depose and say that

he/she/they reside(s) in 	(if the place of residence is in a city, include the street and street number, if any, thereof): that
he/she/they know(s) 	to be the individual described in and who executed the foregoing instrument; that said

subscribing witness was present and saw said 	execute the same; and that said witness at the same time subscribed
his/her/their name(s) as a witness thereto.

(Signature and office of individual taking proof.) N.Y. Real Prop. Law § 309-a (McKinney)

W. Clark Trow
Special Counsel
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Gil
The Avant Building • 200 Delaware Avenue • Suite 1200 • Buffalo, NY 14202

D: (716) 858-3882 • F: (716) 768-2882 • C: (716) 983-9504
E: ctrow@barclavdamon.com

barclavdamon.com • vCard • Profile

This electronic mail transmission is intended only for the use of the individual or entity to which it is addressed and may contain confidential information belonging

to the sender which is protected by the attorney-client privilege. If you are not the iniended recipient, you are hereby notified that any disclosure, copying,

distribution, or the taking of any action in reliance on (he contents of this information is strictly prohibited. If you have received this transmission in error, please

notify the sender immediately by e-mail and delete the original message.

NOTICE: The information contained in this message is proprietary and/or confidential and may be privileged. If you are

not the intended recipient of this communication, you are hereby notified to: (i) delete the message and all copies; (ii)

do not disclose, distribute or use the message in any manner; and (iii) notify the sender immediately.
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Steven M. Cohen

Steven M. Cohen

Friday, April 24, 2020 10:47 AM

Deanna.Nelson@ag.ny.gov; Dawn.Foshee@ag.ny.gov

Follow-up

From:

Sent:

To:

Subject:

Good morning.

Per the last paragraph on page 4 of my 4/22/20 letter to Ms. Foshee, continuing to the

top of page 5, 1 have come up with 3 possible tracking mechanisms.

1. All people at the Amherst office can be instructed to sign in to a book that is kept

at the front desk when they come and go. This would place the burden on the

employees and it would be an honor system on their part. Even if people just

stopped in for a moment or two to pick up papers, they would be instructed to

sign the book; or

2. All people who come to the Amherst office can be instructed to email me as to

their comings and goings. This too would be an honor system on their part; or

3. I can come in to the Amherst office every day for as long as the AG directs, and

do walk-arounds and chart the numbers of people at, say, 9:00 am, 12:00 noon,

and 5:00 pm. Those would be numbers that I myself would know were accurate.

Please let me know if any of these options, or which of these options, would satisfy

your requirement. If you have another method in mind, please let me know.

It is my view that HoganWillig should not be subject to such monitoring, but in the

interest of cooperation, I will follow up with whatever option you choose.

As to my request for guidance, my law firm is looked to by realtors and real estate

organizations throughout upstate New York, for interpretations of the law, as the

region's largest residential real estate law firm. Open houses have stopped

completely. We are receiving intense inquiries concerning the ability to conduct final

walk-throughs, and one-on-one showings of property. We have conspicuously

stopped giving advice since Ms. Foshee's "Cease and Desist" letter of April 20th, but

these are topics that I am asking your office to please clarify. I am around 24/7/365 on

my cell phone: 716-570-7799 and would be grateful for your input.
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Thank you.

Steve

Steven M. Cohen

Litigation Chair

HoganWillie

2410 North Forest Road, Suite 301

Amherst, New York 14068

Tel: 716.932.6754 | Fax: 716.932.6718

Toll Free: 800.636.5255

vCard I Biography

1.1.
W

HOGANWI LUG
ATTORNEYS AT LAW

Personal Iniurv/Malpractice | Matrimonial & Family Law | Estate Planning & Elder Law | Real Estate Law

Bankruptcy & Debt Relief | Corporate & Business Law | Civil Litigation | Criminal Defense | Social Security Disability | Vehicle &

Traffic Law

This message contains information that may be confidential and privileged. Unless you are the addressee (or authorized to receive for the addressee), you may not use.
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and delete the message. Any U.S. tax advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be used by any

person for the purpose of (i) avoiding any penalty that may be imposed by the Internal Revenue Code or(ii) promoting, marketing or recommending to another parly

any tax-related matlerfs) addressed herein. Unless our firm has been formally retained, anything contained in this email is not to be construed as legal advice

and is not intended to be legal advice.

Go Green! Print this email only when necessary. Thank you for helping HoganWillig be environmentally responsible.
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May 13, 2020 
 
 
From: Steven M. Cohen  
Sent: Wednesday, May 13, 2020 2:32 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: AG Response to Proposed Plan 
 

Good afternoon Ms. Foshee. 
 
Thank you for Monday night’s email. 
 
Here is the disconnect, as I see it: 
I don’t believe HW employees need to know that we “are serious” about 
our commitment to teleworking as much as possible, as all of our staff that 
are able to strictly telework have been teleworking.  My understanding of 
the EO’s and ESDC’s interpretations thereof are that management of 
essential businesses needs to use its best judgment in keeping “in person” 
staffing to the minimum possible.  HW management has done that.  It 
appears you want to be the final arbiter as to who is, and who is not 
essential.  I can tell you unequivocally, and will give you an affidavit if you 
wish, that not a single person at HW who expressed a desire to work from 
home because of COVID has been denied that request, even if HW 
management has determined that their presence at the office is 
essential.  HW has, to its detriment, permitted people to work from home 
even if they cannot do the job as effectively from home.  I personally heard 
the owner of the firm broadcast to the entire firm twice that anyone who 
was designated to work from an office but wishes to work from home was 
free to come see him or the managing attorney.  Those who approached 
those senior managers were accommodated, without penalty of any kind, 
even though having them work from home has caused HW a decrease in 
efficiency in conducting essential business.    To the extent people who are 
working from home come to an office just to pick up a file or papers they 
have printed, we have gone over our procedures with you, and contact is 
minimal, and limited to the front desk staff where masks and social 
distancing and sanitizing are mandatory. 
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I have given you personnel counts of who has been coming in, and when.  I 
can continue to do that, as I have done before, even though I believe that to 
be beyond the scope of the EO’s and ESDC’s communications.  (Last night 
as of 6:03 pm when I was working on this response, there were 8 people in 
my 28,000 square foot Amherst office, including 4 cleaning staff, 3 
attorneys and 1 non-attorney).  What would be unduly burdensome and 
oppressive would be for me to have to go to every employee every day and 
multiple times a day and find out what type of matters they are working 
on, as each employee has many essential matters that they are tasked with 
on a given day, and new matters arise that fall within the ambit of 
“essential”.  With seven or eight people in the house, it would be 
somewhat managable.  Four (4) of them last night were doing cleaning and 
sanitization.  One was working on payroll and then account reconciliation, 
and then was going to be requesting checks for disbursements.  One was 
dealing with client files that he deemed to be essential.  One was preparing 
documents for court filings to be electronically filed today.  The 8th person, 
me, was writing to you, and then I intended to go home, and I did go home 
around 6:20 pm.  Can you imagine this task if there were thirty people 
here?   Or 35?   I have picked up this email response again, today, 
Wednesday, May 13, after preparing clients all morning for a 50-h hearing 
currently scheduled to be held remotely on June 2nd with the Erie County 
Attorney’s office. 
 
The detail you are asking for seems to me to be oppressive.  The usurpation 
of the judgment as to who is and who is not essential away from HW 
management and vesting it in your office seems to me to be an 
overreach.  The requirement that we track personnel and have them report 
on the types of matters they will be working on for the day seems to me to 
be unduly burdensome and more than a bit Ingsocian/Orwellian.  I am 
personally embarrassed at having obtained the electronic surveillance 
monitors from the Care Validate company to track our people, and am 
relieved to hear you say that you agree that such was “excessive.”  (We can 
agree on that!)  
 
I assume you must have received a complaint from someone who was 
directed that they need to work at an office who feels they are not 
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essential.  I have already given you my guarantee that if you tell me who 
that person is, senior management will review their circumstance, and that 
person will have absolute job security, and confidentiality whereby only 
my two bosses and I will know who that person is.  Or if you’d prefer to 
cut me out of that loop, only the HW owner and managing attorney need 
know.  Our people who are working from home know they are supported 
by HW in working at home, they have been receiving their paychecks and 
have received support from office-based staff in working their files.  Those 
who should be working at an office for efficiency, but who have requested 
working from home, have been accommodated without any repercussions, 
even though it has affected HW’s productivity on essential files.   
 
If someone who has been working from home comes to the office, they are 
questioned as to why they have come in.  As an example, and I think I 
made you aware of this when it happened, one of our marketing people 
who is supposed to work from home, came in one day to the Amherst 
office.  I was made aware of it by the front desk, so I confronted her about 
it, with her supervisor, about why she came in.  She told me she was asked 
to come in by a senior manager to process evidence in a military injury case 
that was not permitted to leave the office.  I confirmed that with the lawyer 
in charge of that case.  She came in, did that task, and then went home and 
hasn’t been back since. 
 
You are correct that Ms. Nelson discussed with me the imperative of 
requiring as many of our employees to work from home as possible, and to 
keep the office population to the absolute minimum necessary to support 
our essential business.  And HW management has used its best judgment 
to effectuate that.  Those who are able to work from home and who need a 
file from the office or papers from a secure HW printer, come down for that 
purpose and adhere to the mandated protocols.   
 
For those essential employees who are engaged in essential transactions 
and go from one office to another to execute those essential transactions at 
HW locations more convenient to the parties than Amherst, they come and 
go as necessary.  Tracking them would be unduly burdensome, and 
beyond the scope of the language of the EO’s and ESDC’s interpretations 
thereon. 
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Certainly I can send a letter or email, or have one of my bosses send an 
email, that makes clear that if anyone who has been designated as essential, 
and who currently need to work from an office, are invited to speak with a 
manager about why they believe they are able to do their essential work 
from home, and their situation will be fairly considered.  As I said, not a 
single request to work from home has yet been denied, to HW’s detriment, 
but HW management values highly the comfort level of its 
employees.  And, it goes without saying, but we will say it in writing if you 
want, that there will be no repercussions to anyone’s employment if they 
do make a pitch for being able to work from home when they have been 
previously designated to work at an office. 
 
To engage in the type of manual tracking that you are requiring is 
burdensome and will inevitably have errors and omissions.  I can’t be in 
the position of promising to track so many moving parts, only to have your 
investigators pinpoint someone who came back from a house closing at our 
Lockport office who came into the Amherst office by the rear stairwell in 
the real estate department without checking in at the front desk.  We 
already had an issue when I reported how many people were at my 
Amherst office, and you reported extra vehicles in the parking lot.  I 
walked the other floors of the building and found people in two other 
offices, and went into the parking garage and saw that 2 Iskalo 
Management vans were gone and reported to you that Iskalo personnel 
park in our lot and take vans to the different sites.  You told me your 
investigators confirmed that only 1 or 2 people go to the other offices in my 
building, and only on rare occasions.  Your data is in error, but my point is 
that engaging in the kind of tracking you are looking for will result in 
factual disputes, and I don’t want to be in a position of needing to 
interrogate personnel to stay out of trouble with your office.  The judgment 
as to who is essential to conduct our business, as a designated “essential” 
business, rests with HW management.  Shifting that task to anyone else is 
beyond the intent of the EO’s and ESDC’s interpretations, as I understand 
them.  It appears to me that you are taking the EO’s beyond what the 
Governor intended, and your office’s enforcement measures, under the 
presumed authority of the Governor’s EO’s, are excessive. 
 

Case 1:20-cv-00577-JLS   Document 1-5   Filed 05/13/20   Page 4 of 70



 

{H2611894.1}  

Dawn, if you want to have an “off the record” discussion about a particular 
area of concern, or a particular person or particular piece of data that 
causes you to believe HW is not complying with the EO’s, we can have 
such a discussion that we stipulate to be under CPLR §4547, with the 
added written promise that no retaliatory action will be taken against 
anyone.  Maybe then I can better understand the nature of the stone in your 
shoe that is compelling the intense inquiry. 
 
I fear that the differing interpretations HW and you have of the mandates 
of the EO’s and ESDC’s, and the vesting of judgment as to who is deemed, 
and what matters are deemed, essential, in the AG rather than the essential 
business’s management , is going to need to be resolved before a judge. 
 
Stay safe. 
 
Steve 
 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 
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May 11, 2020 
 
 
 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Monday, May 11, 2020 8:08 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: FW: AG Response to Proposed Plan 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good evening Mr. Cohen, 
 
I agree there is a disconnect and yet I remain optimistic that we can work through this.   
 
First, please note that the Attorney General’s Office has not requested a physical tracking 
system for your employees—we concur that such a step is excessive. We have requested, 
however, that your employees sign into a log on arrival, identifying the precise purpose of their 
attendance at the office, entry/departure times.  “Purpose” means a general description:  will 
execution, research on Lexis, real estate closing, etc.  Certainly we do not need nor want details 
of the client matters being worked on.  For convenience, this log may even be online for your 
ease in reviewing it to ensure folks are not reporting to work when they could be working 
remotely; and that folks are not reporting to work for matters outside HoganWillig’s essential 
designation.  The log serves as an important signal to your employees that HW is serious about 
its commitment to teleworking as much as possible. 
 
What seems to be the largest sticking point is that the letter to employees does not mandate 
them to work from home as much as possible, nor does it assure them support in so doing.  As I 
believe you discussed with Ms. Nelson, short of a directive from leadership at HW, there is 
going to be a strong disinclination to work from home.  Clearly there is a powerful work ethic at 
the firm, and staff are not likely to work from home if that may be adversely viewed by their 
employer.  The Executive Orders are meant—even for essential businesses—to have employees 
work from home on all tasks each day to the extent feasible, unless their presence is required 
at your office.  As stated by Executive Order 202.8:  “All businesses and not-for-profit entities in 
the state shall utilize, to the maximum extent possible, any telecommuting or work from home 
procedures that they can safely utilize.”  Teleworking is not optional, and your leadership on 
this important distinction is necessary to implement the order at HW.  We understand that HW 
is engaged in essential work, and we do not contemplate that folks sit at home waiting for an 
essential task to come in from an essential business.  Folks should be working from home on 
essential matters, if they can.  Maybe it’s a communication issue, but what we really need to 
see is that the leadership at HW is directing all employees to work remotely as much as possible, 
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is maximizing telework capabilities, and is facilitating the effort to utilize telework to the 
maximum extent possible, as directed by the EO.   
 
 

   

 
 
 
From: Steven M. Cohen  
Sent: Monday, May 11, 2020 1:07 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: AG Response to Proposed Plan 
 

Good afternoon Ms. Foshee. 
I believe there is a basic ideological disconnect, and I’m not certain whether 
it is you, or I, who is under a misapprehension. 
 
HoganWillig applied to the ESDC for designation as an Essential Business. 
The basis for our application was that HW represents many essential 
businesses. 
We made our case to the ESDC, and showed that we represent companies: 
with military contracts, that are healthcare providers, that provide real 
estate services.  We showed that we represent fire companies and 
departments, ambulance corps and first responders.  We showed that we 
represent local, county, state and federal law enforcement officers.  We 
showed that we are counsel to such unions as represent corrections officers, 
US Customs & Border Protection, Immigration and Customs Enforcement, 
and healthcare workers. We showed that we are counsel to banks, which 
are doing their best to keep the economy alive.  We showed that we are not 
only the largest residential real estate law firm in Western New York, but 
we write title insurance for a great many transactions, without which, deals 
cannot close. 
Based on our application, we were granted Essential Business status. 
Consistent with the EO’s concerning essential business status, HW has 
pared down its staff so that only people who work on essential matters 
who cannot do the job remotely, come in to a physical office.  We told all 
our employees that if they felt they were able to get their essential work 
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done from home and wanted to work from home, they could speak with 
the senior managers who would see if they could work from home. 
HW offered to you to review the particular circumstances of anyone who 
felt they were needlessly identified by management as “essential” and we 
guaranteed that their identities would be kept confidential within a very 
small circle, and that there would be no job repercussions to any such 
employee who so inquired. 
Consistent with the protocols recommended and promulgated by the 
President and Governor, HW has implemented measures that are even 
stricter than those promulgated.  I advised you that we consulted our own 
medical experts regarding COVID precautions, and our own chemist 
regarding the sanitizers we were using. 
You have been provided with all that. 
I thought HW’s proposal that was sent to you on Friday was more than 
thorough. I thought it went well beyond that which could be required of 
us, but in the interest of cooperation, we formulated that plan. 
I agreed to do essentially everything you asked. 
The practical realities of tracking all of our employees in the manner you 
requested, even those who are primarily remote workers who come in just 
to pick up papers, seemed oppressive.  Nevertheless, I engaged a high tech 
firm, Care Validate, which came up with a solution to your demands; that 
is, they provided me with a box of sensors to put around our Amherst 
Office, which would pick up the cell phone signals of our employees whose 
phones were downloaded with the company’s “App” from up to 50 feet 
away, and would download that data onto a computer.  It would track 
comings and goings with names attached, as you requested. 
I told you I would make that data available to you, although the civil rights 
lawyer in me finds such tracking to be Constitutionally repugnant as an 
improper invasion of privacy.  Yet to satisfy you, HW offered to do exactly 
that. 
In reading through our correspondence, it seems to me that I have 
progressively attempted to satisfy your requirements, gave you head 
counts of people at the office, at all our offices in fact, and I agreed to your 
clarifying five point punch list. 
All this while HW continues to be a designated essential business. 
Now you want to know each matter that each employee is working on, 
even if it is for a client that is also a designated essential business.  It 
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doesn’t work that way, nor can it.  Personnel (attorneys and non-attorneys) 
who support essential businesses must be on hand to deal with the day to 
day, hour to hour issues that arise with these businesses.  You would have 
HW employees sit at home until an “essential task” came in from a 
business already designated as an essential business, then that employee 
would be called in, sign in at a front desk, and have it reported to you that 
such an employee was called in and we would be required to justify calling 
them in, then work on that specific task, then leave until the next essential 
task came along.  That, Ms. Foshee, is over the top. 
You object to our proposed solution to your item #1 for exactly the reasons 
set forth above.  We are refusing to keep essential employees at home and 
then call them in for a specific task.  We are agreeing to only have essential 
employees who are assigned to essential clients or to departments that 
work on matters for essential clients, come in to the office. 
 
You have no objection to our proposed solution to your item #2, so we will 
implement that immediately.  I would add that we already put that in place 
early on, per the protocols that were adopted, but you required us to put 
names to the mail handlers, which we have done. 
 
You have no objection to our proposed solution to your item #3, so we will 
implement that immediately.  That has already been implemented, but we 
have added the requirement of keeping records of the closings and 
transactions.  To the extent your proposal would require us to disclose the 
confidential identities of clients, we will maintain those records and keep 
them available if subpoenaed by a court, and would reserve the right to 
move to quash such subpoenas, but will give you descriptions that should 
satisfy your requirements. 
 
Your objection to our proposal on your item #4 is unreasonable.  The 
sensors that came in shortly after I sent the email on Friday, are now 
configured to read the data (identity and location) of every cell phone that 
has downloaded the “App”.  We were prepared to require all HW 
employees to download that App.  However, as stated in your response 
below, your enhanced requirements are not practical, and seem to me to go 
beyond the dictates of the EO’s and ESDC interpretations of the EO’s. 
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Your objection to our proposal on your item #5 is impractical.  Again, we 
are an essential business, that represents essential businesses.  My proposal 
was reasonable, yet you objected to it.  Going beyond telling you that a 
particular employee is coming in to the office to work on “essential 
business” and giving you the specific tasks they are working on would 
require us to invade the sanctity of attorney client privilege, and that we 
are not about to do.  And I do not believe either the Governor or the 
Attorney General has the authority to require us to disclose the clients we 
have or the work we are doing for them. 
 
In your response, you didn’t recite the “Second Additional Factor” as you 
did the “First,” so I remind you that the Governor himself has pointed out 
that some 80% of new cases are coming from people who are remaining at 
home.  I am not certain the austere enforcement you are undertaking, and 
the austere measures you are requiring, is reasonable/constitutional in 
light of the data that has emerged these past weeks.   
 
Finally, I am able to once again tell you that HW hasn’t had a single 
employee test positive for COVID-19. 
 
Nothing new factually has been stated by me that hasn’t been said before 
(except that the Care Validate sensors have now been configured to read 
cell phone data) so I am afraid we may be at an ideological impasse. 
 
I am going to meet with my bosses today to bring them up to date on all of 
our communication in order that I may know on what basis I am to 
proceed. 
 
Thank you. 
 
Steve Cohen 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
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From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Monday, May 11, 2020 9:54 AM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Executive Order 202.28 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good morning Mr. Cohen, 
 
Executive Order 202.28 was signed on May 7, 2020 and extends all executive orders through EO 202.14 
to June 6, 2020.  This includes EO 202.7 which, inter alia, authorizes remote notarization, and EO 202.8 
which, inter alia,  requires all essential businesses to telework to the maximum extent possible.  Let’s get 
a plan in place so your employees receive the protections to which they are entitled under these 
executive orders.   
 
____________________________________________________ 

Dawn A. Foshee, AAG | NYS Attorney General’s Office 
Labor Bureau – 15th Floor | 28 Liberty Street | New York, New York  10005 
Phone: 212-416-6150 | Fax: 212-416-6147 
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May 9, 2020 
 
 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Saturday, May 9, 2020 8:29 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: AG Response to Proposed Plan 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Dear Mr. Cohen, 
 
Thank you for your proposal below.  Each item is addressed separately. 
 
We object to Item #1. 
Our request to HoganWillig: 
 

1.         HoganWillig send a formal letter to all employees stating that they MUST stay out of the 
office unless given express permission to re-enter for a documented, essential reason which 
cannot be accomplished remotely for a  stated reason. 
 
Your response: 
 
“ Per the New York State Executive Orders as enforced by the New York State Attorney General, 
all non-essential HoganWillig employees must work remotely, and must stay out of the office 
unless their presence is required for the performance of essential tasks which cannot be 
accomplished remotely, for the duration of the Executive Order.” 
 
This is an inaccurate recitation of Executive Order 202.8’s mandates.  The EO does not 
distinguish between essential and non-essential employees; it distinguishes between essential 
and non-essential “services or functions” (i.e., work).  Therefore ALL employees, without 
distinction, must be directed to work remotely and stay out of the office unless their presence 
is required for the performance of a documented essential reason which cannot be 
accomplished remotely.  This includes ALL administrative staff, paralegals, attorneys, support 
staff, etc.  HoganWillig may not, consistent with the EO, designate a particular employee as 
“essential,” thereby requiring that employee to report to work in-person each day, regardless 
of the task to be performed or the ability to perform that task remotely. While essential 
businesses are not required to reduce their in-person workforce by 100%, they are required to 
use teleworking to the maximum extent possible for ALL employees, and may only allow in-
person staff to perform essential services or functions that cannot be performed remotely.  
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______________________________________________________________________________
______________________________________________________________________________
_____________________________ 
We have no objection to Item #2. 
Our request to HoganWillig: 
 
2.         One or two persons, identified to the Attorney General (or folks on a rotating basis and 
so identified), may be assigned to process mail and feed papers/mail/work to employees 
working remotely as needed. Such employees to have a protocol for social distancing, PPE, and 
all other appropriate protective measures. 
 
Your response: 
 
“Mail handlers at the Amherst Office will be:  Darlene Sortino  & Erin Krawczyk 
Mail handler at the Lancaster Office will be:  Paula Kozlowski 
 
All papers printed out by remote personnel on HW printers at the Amherst Office will be 

brought up to the front desk and distributed to the remote personnel who show up for 
the papers, by: Darlene Sortino, Erin Krawczyk,  

Robin Friedman (if either Darlene or Erin is out) 
 
All papers printed out by remote personnel on HW printers at the Lancaster Office will be 

brought up to the front desk and distributed to the remote personnel who show up for 
the papers, by: Paula Kozlowski 

 
The protocols for Darlene Sortino, Erin Krawczyk, Paula Kozlowski and Robin Friedman (as 
backup for Darlene and Erin) shall be as set forth in the attached Protocols, as revised April 16, 
2020.  (Attachment 2 Named “Force Reduction and Safety Protocols 4-16-20.PDF) 
 
Un-numbered Bullet point 8 reads as follows:                      
 

• All mail handlers shall receive and open the mail with gloves on.  All mail shall be 
scanned in and only the scan is to be sent to the addressee, with 99%+ of the paper mail 
being discarded.  The only paperwork to be retained is that which consists of original 
certificates (death, stock, Letters Testamentary, etc) which must be maintained in the 
file.” 

           
______________________________________________________________________________

________________________________________________________________________
____________________________________ 

We have no objection to Item #3. 
Our request to HoganWillig: 
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3.         If an employee must be in the office to effectuate an essential function, e.g., a closing, a 
will, etc., that discrete event must be pre-planned, cleared and documented with you or other 
specified Senior staff, and a schedule maintained to ensure that multiple events do not occur 
simultaneously in a manner that prevents necessary social distancing. 
 
Your response: 
 
“If an employee must be in the Amherst office to effectuate an essential function, including real 
estate closings and  Will executions, or similar estate planning documents, that discrete event 
must be pre-planned, disclosed to the appropriate department chair, or in their absence, to 
HW’s managing attorney, and put in a schedule calendar to be created for this purpose, to 
ensure that multiple events do not occur simultaneously in a manner that prevents necessary 
social distancing.  Darlene Sortino and Erin Krawczyk will assign conference rooms for these 
closings/executions in the Amherst office, and Paula Kozlowski will assign conference rooms for 
these closings/executions in the Lancaster office, to assure social distancing can be safely 
maintained.” 
 
______________________________________________________________________________
______________________________________________________________________________
______________________________ 
We object to Item #4. 
Our request to HoganWillig: 
 
4.         Employees must sign into a log on arrival, identifying the precise purpose of their 
attendance at the office, entry/departure times.  This may be an online log.  The log must be 
maintained and reviewed to ensure compliance with Item #1. 
 
Your response: 
 
“Employees coming and going into the Amherst office will be tracked electronically.  In light of 
the multiple entrances and exits into the building, and stairways from the main lobby, parking 
garage, southside exterior, and internal central stairwell, HW has engaged a high-tech firm to 
install personnel sensors throughout the building, which will feed data into the computer on all 
personnel who are here, their movement internally within the office, and when they leave.  The 
data will be maintained by the security company and reports will be generated as needed, by 
either/both HW administrators and/or the NYS Attorney General.  All personnel who are 
present must be performing tasks that are deemed essential.  (It is now 11:58 am on 5/8/20, 
and the package from Care Validate has not yet arrived.  I promised to respond to you by Friday 
morning, so that portion of my response which would give particulars of personnel tracking 
using the new hardware will be delayed.  I obtained the tracking number from the field 
representative who we are working with, and it is attached as a JPEG.  Once the package 
arrives, my IT dept will begin implementation).” 
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Regardless of the mechanism utilized, the intent of our request is to not only identify 
employees reporting to work in-person, but for each employee to identify the precise purpose 
for his/her attendance at the office each time he/she reports to the office.  This may simply and 
easily be accomplished by a sign-in log, either hard copy or online.  If the electronic tracking 
that you suggest does not permit employee identification of his/her purpose for reporting to 
the office, it does not satisfy our request.   If your intent is to provide a blanket “essential” 
designation to an employee, such that he/she may report to work in-person regardless of ability 
to telework or need to perform an essential service or function, then tracking this person would 
be largely irrelevant.  Moreover, such an “essential” designation violates the EO. 
 
______________________________________________________________________________
______________________________________________________________________________
______________________________ 
We object to Item #5. 
Our request to HoganWillig: 
 
5.         HoganWillig will provide bi-weekly reports to me of the personnel assigned to be in the 
office to feed work out, all requests to come in with justification, as long as the Executive Order 
is in effect. HoganWillig will also provide to me a copy and verification of distribution, of the 
formal letter to employees stating that they MUST stay out of the office absent permission and 
good cause to return, referenced in #1 above. 
 
Your response: 
 
“HoganWillig will provide bi-weekly reports to Asst. Attorney General Dawn Foshee, Esq. of the 
data collected in item 4 above, for as long as the Executive Order is in effect. HoganWillig will 
also provide to Ms. Foshee a copy and verification of distribution, of the formal letter to 
employees stating that they MUST stay out of the office absent permission and good cause to 
return, referenced in #1 above.” 
 
To the extent that the “data collected in item 4 above” is non-responsive to our request, we 
neither request it nor do we endorse it.  We request reports that identify employees reporting 
to work in-person AND a corresponding reason for the in-person reporting for each employee, 
each day. 
 
______________________________________________________________________________
______________________________________________________________________________
______________________________ 
Your subsequent email on May 8 advises as follows: 
 
Two other factors are impacting us.  The first is the obvious one, with Chief Administrative 
Judge Lawrence Marks having loosened the reins on court conferences starting this past 
Monday, our Personal Injury/Med Mal cases – and others as well - that have sat dormant are 
now being scheduled for report back and settlement conferences remotely.  The Zoom 
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software enables conferences to take place, but having clients meet at attorneys’ homes would 
be, you might agree, contradictory to the letter and spirit of the EO’s.  Also, many of the clients 
from that department have accessibility issues that our offices are equipped to deal with, but 
most private homes are not.  When these meetings are scheduled, all appropriate protocols 
that we agree  upon will be fully complied with. 
 
As you know, Zoom software allows folks to call-in to a scheduled meeting, in addition to 
participating via computer audio/video.  To the extent that a judge orders client participation in 
settlement conferences, clients with accessibility issues may participate by phone, thereby 
negating any need to report in-person to your office.   
 
As to the second factor, we comment only that the Executive Order remains in effect through 
May 15 (at present).  The Attorney General will therefore enforce its terms to the fullest extent 
that the law provides. 
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May 8, 2020 
 
 

 
From: Steven M. Cohen  
Sent: Friday, May 8, 2020 4:33 PM 
To: 'Foshee, Dawn' <Dawn.Foshee@ag.ny.gov>; 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Proposed Plan 
 

Dear Dawn and Deanna, 
 
The electronic monitoring hardware, with software instructions 
arrived.  Pics attached.  As a civil rights attorney, there is some irony in me 
being the point person on installing employee-tracking hardware and 
software, but I see no other way of satisfying your requirements under the 
current circumstances.  We will of course notify all employees of the 
tracking when the program comes on-line, with the joint prayer that this 
does not need to be in place very long. 
 
Two other factors are impacting us.  The first is the obvious one, with Chief 
Administrative Judge Lawrence Marks having loosened the reins on court 
conferences starting this past Monday, our Personal Injury/Med Mal cases 
– and others as well - that have sat dormant are now being scheduled for 
report back and settlement conferences remotely.  The Zoom software 
enables conferences to take place, but having clients meet at attorneys’ 
homes would be, you might agree, contradictory to the letter and spirit of 
the EO’s.  Also, many of the clients from that department have accessibility 
issues that our offices are equipped to deal with, but most private homes 
are not.  When these meetings are scheduled, all appropriate protocols that 
we agree  upon will be fully complied with. 
 
The next issue is one that our remote employees have brought to our 
attention, which is that the Governor has been announcing over the past 
couple days that those most at risk at this time are those who are staying at 
home.  This story has been carried in all the major news outlets and makes 
a compelling argument that the people we are forcing to stay at home 
would benefit from being in the daily professionally sanitized environment 
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of HoganWillig’s PPE equipped offices.  Here are a couple of links to the 
media carrying Governor Cuomo’s most recent message: 
 
https://www.newsday.com/news/health/coronavirus/coronavirus-long-island-new-york-covid19-
1.44418223 
 

 
https://www.cnbc.com/2020/05/06/ny-gov-cuomo-says-its-shocking-most-new-coronavirus-
hospitalizations-are-people-staying-home.html?fbclid=IwAR3S_582oPIVfNBqU5B40Dv-
MFjJTPLZPcWLPQbhEmahf8dxPY7iSUOVr7E 

 
I recognize that it is not my place, nor within the ambit of your charge, to 
make policy, but at some point common sense needs to have a voice in this 
situation. 
 
I await your feedback on HW’s proposed plan, as I begin the process of 
electronically monitoring our employees. 
 
Enjoy the weekend. 
 
Steve  
 
 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

 
 
 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Friday, May 8, 2020 12:06 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>; Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Proposed Plan 
 

Dear Dawn, 
 
Thank you again for the below email.  This response will directly 
correspond to your points 1-5.  The following has been approved by the 
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HW COVID team for recommendation to HW’s senior management.  Once 
you approve it, I will send it to the bosses for their approval: 
 

1. Proposed language for a global email (to all HW employees) is 
attached for your review. Mail handlers at the Amherst Office will 
be:                                                  Darlene Sortino  

Erin 
Krawczyk 

Mail handler at the Lancaster Office will be:                        Paula 
Kozlowski 
 
All papers printed out by remote personnel on HW printers at the 
Amherst Office will be brought up to the front desk and distributed 
to the remote personnel who show up for the papers, by:  

Darlene 
Sortino 

                                                                                                Erin Krawczyk 
                                                                                                Robin 
Friedman (if either Darlene or Erin is out) 
 
All papers printed out by remote personnel on HW printers at the 
Lancaster Office will be brought up to the front desk and distributed 
to the remote personnel who show up for the papers, by:  
                                                                                                Paula 
Kozlowski 
 

2. The protocols for Darlene Sortino, Erin Krawczyk, Paula Kozlowski 
and Robin Friedman (as backup for Darlene and Erin) shall be as set 
forth in the attached Protocols, as revised April 16, 
2020.  (Attachment 2 Named “Force Reduction and Safety Protocols 
4-16-20.PDF) 
 
Un-numbered Bullet point 8 reads as follows:                      
 

• All mail handlers shall receive and open the mail with gloves on.  All mail shall be 
scanned in and only the scan is to be sent to the addressee, with 99%+ of the paper mail 
being discarded.  The only paperwork to be retained is that which consists of original 
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certificates (death, stock, Letters Testamentary, etc) which must be maintained in the 
file. 

           
 

3. If an employee must be in the Amherst office to effectuate an 
essential function, including real estate closings and  Will executions, 
or similar estate planning documents, that discrete event must be 
pre-planned, disclosed to the appropriate department chair, or in 
their absence, to HW’s managing attorney, and put in a schedule 
calendar to be created for this purpose, to ensure that multiple events 
do not occur simultaneously in a manner that prevents necessary 
social distancing.  Darlene Sortino and Erin Krawczyk will assign 
conference rooms for these closings/executions in the Amherst office, 
and Paula Kozlowski will assign conference rooms for these 
closings/executions in the Lancaster office, to assure social distancing 
can be safely maintained. 

4. Employees coming and going into the Amherst office will be tracked 
electronically.  In light of the multiple entrances and exits into the 
building, and stairways from the main lobby, parking garage, 
southside exterior, and internal central stairwell, HW has engaged a 
high-tech firm to install personnel sensors throughout the building, 
which will feed data into the computer on all personnel who are here, 
their movement internally within the office, and when they 
leave.  The data will be maintained by the security company and 
reports will be generated as needed, by either/both HW 
administrators and/or the NYS Attorney General.  All personnel who 
are present must be performing tasks that are deemed essential.  (It is 
now 11:58 am on 5/8/20, and the package from Care Validate has not 
yet arrived.  I promised to respond to you by Friday morning, so that 
portion of my response which would give particulars of personnel 
tracking using the new hardware will be delayed.  I obtained the 
tracking number from the field representative who we are working 
with, and it is attached as a JPEG.  Once the package arrives, my IT 
dept will begin implementation). 

5. HoganWillig will provide bi-weekly reports to Asst. Attorney 
General Dawn Foshee, Esq. of the data collected in item 4 above, for 
as long as the Executive Order is in effect. HoganWillig will also 
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provide to Ms. Foshee a copy and verification of distribution, of the 
formal letter to employees stating that they MUST stay out of the 
office absent permission and good cause to return, referenced in #1 
above. 
 

 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
 
 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Friday, May 8, 2020 4:33 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>; Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Proposed Plan 
 

Dear Dawn and Deanna, 
 
The electronic monitoring hardware, with software instructions 
arrived.  Pics attached.  As a civil rights attorney, there is some irony in me 
being the point person on installing employee-tracking hardware and 
software, but I see no other way of satisfying your requirements under the 
current circumstances.  We will of course notify all employees of the 
tracking when the program comes on-line, with the joint prayer that this 
does not need to be in place very long. 
 
Two other factors are impacting us.  The first is the obvious one, with Chief 
Administrative Judge Lawrence Marks having loosened the reins on court 
conferences starting this past Monday, our Personal Injury/Med Mal cases 
– and others as well - that have sat dormant are now being scheduled for 
report back and settlement conferences remotely.  The Zoom software 
enables conferences to take place, but having clients meet at attorneys’ 
homes would be, you might agree, contradictory to the letter and spirit of 
the EO’s.  Also, many of the clients from that department have accessibility 
issues that our offices are equipped to deal with, but most private homes 
are not.  When these meetings are scheduled, all appropriate protocols that 
we agree  upon will be fully complied with. 
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The next issue is one that our remote employees have brought to our 
attention, which is that the Governor has been announcing over the past 
couple days that those most at risk at this time are those who are staying at 
home.  This story has been carried in all the major news outlets and makes 
a compelling argument that the people we are forcing to stay at home 
would benefit from being in the daily professionally sanitized environment 
of HoganWillig’s PPE equipped offices.  Here are a couple of links to the 
media carrying Governor Cuomo’s most recent message: 
 
https://www.newsday.com/news/health/coronavirus/coronavirus-long-island-new-york-covid19-
1.44418223 
 

 
https://www.cnbc.com/2020/05/06/ny-gov-cuomo-says-its-shocking-most-new-coronavirus-
hospitalizations-are-people-staying-home.html?fbclid=IwAR3S_582oPIVfNBqU5B40Dv-
MFjJTPLZPcWLPQbhEmahf8dxPY7iSUOVr7E 

 
I recognize that it is not my place, nor within the ambit of your charge, to 
make policy, but at some point common sense needs to have a voice in this 
situation. 
 
I await your feedback on HW’s proposed plan, as I begin the process of 
electronically monitoring our employees. 
 
Enjoy the weekend. 
 
Steve  
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May 6, 2020 
 
 
 
From: Steven M. Cohen  
Sent: Wednesday, May 6, 2020 5:25 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communicating 
 

We believe we have, all along, been working within the strictures of the 
Governor’s EO’s for “essential businesses”, and have identified to you 
what we have been doing, what our protocols are, etc.  The list you gave 
me today gives me a more precise sense of exactly what you need from 
us.  I am relieved to receive that, and am now confident we will be able to 
come up with a revised action and reporting plan that allows us to 
continue to perform essential business, while satisfying you that specific 
appropriate measures have been taken to avoid the presence of non-
essential employees at the physical office, and considering new measures 
regarding your monitoring requirements.  I will be “meeting” with our 
COVID people tomorrow at 12:30, after which we will draft a revised 
response/plan using your email as a blueprint that will be sent to you as 
soon as it is approved by a boss, and in no case, any later than Friday 
morning. 
 
Since receiving this morning’s email from you, I have reached out to tech 
companies and security firms that have potential solutions to address your 
concerns, ranging from posting human security personnel at our entrances 
to conduct actual counts of people coming and going, to electronic 
monitoring hardware and software that may be able to help us overcome 
the practical obstacles of tracking HW employees in the manner you 
requested, given the configuration of our expansive Amherst 
office.  Whether they are affordable is a question we will address 
tomorrow. 
 
I happy to report that the HW community still has not had a single COVID-
positive test, which I think says a lot about the PPE and sanitization 
measures we have strictly put in place, and we have been able to, by 
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clawing and scraping, for the moment, keep everyone on the payroll, 
including our non-essential teleworkers, without salary reductions or 
furloughs, despite substantial revenue losses caused by our reduced 
business at this time.  Unless the Governor eases restrictions soon, I fear we 
will not be able to keep that up for much longer. 
 
Now that I know with greater detail what you need, we can and will give 
you a more focused plan.    
 
Thank you. 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
 
 

 
From: Steven M. Cohen  
Sent: Wednesday, May 6, 2020 2:20 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communicating 
 

Dear Dawn and Deanna, 
 
Thank you for speaking with each other, and with me, and getting the 
below list to help us to give you what you need.  It is very helpful.   
 
We will convene a meeting (by Zoom!) with HW’s COVID Response team 
hopefully tomorrow morning, Thursday, possibly tomorrow afternoon, 
and we will review each item, figure out some logistics, and put a plan 
together, and get it to you before noon on Friday at the latest for your 
feedback.  To keep that promised timeframe, even in the event I can’t get 
the response team to meet tomorrow, I will put a plan together myself and 
bring it right to the senior managers for their approval on or before Friday 
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at noon.  I have shown your email to the senior managers and they are 
prepared to put whatever plan we come up with and you approve into 
effect immediately. 
 
Thank you for the constructive and specific guidance.   
 
Stay safe! 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard | Biography 

 
 
 
 
 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Wednesday, May 6, 2020 11:25 AM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communicating 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good morning Mr. Cohen, 
 
We continue to have concerns, although we appreciate your recent efforts to provide us with 
actual counts of employees, as we have requested.  We have yet to receive information that 
confirms that employees who are present have a demonstrated need and are unable to work 
remotely on whatever is bringing them into the office each day.   For example, as set forth 
below, 21 non-attorneys is quite a large number, and we have no information as to why each of 
those 21 employees must be present today.  This holds true for the 14 attorneys currently 
present. 
 
As to the car count, one or two employees intermittently reporting to other offices is 
understood and taken into account, as is the fact that there are both outer and inner parking 
lots for the building.  As I said, we have confirmed that HoganWillig is the only tenant currently 
occupying offices on a daily basis in the North Forest Road building. 

Case 1:20-cv-00577-JLS   Document 1-5   Filed 05/13/20   Page 25 of 70

mailto:scohen@hoganwillig.com
http://www.hoganwillig.com/
http://www.hoganwilligblog.com/vcards/steven_m_cohen.vcf
http://www.hoganwillig.com/content/pages/steven-m-cohen
mailto:Dawn.Foshee@ag.ny.gov
mailto:scohen@hoganwillig.com
mailto:Deanna.Nelson@ag.ny.gov


 

{H2611894.1}  

 
Deanna Nelson has informed me of your telephone conversation yesterday, and that you are 
unclear about how to proceed to assure us that you are in compliance with the Executive 
Order.  Although we have asked that you develop a plan to ensure that only employees who 
must work on an essential matter and are unable to telework to perform that matter be 
permitted to report to work, Deanna believes, based upon your conversation, that guidance 
from us may be productive.  To that end, we make the following suggestions: 
 
1.         HoganWillig send a formal letter to all employees stating that they MUST stay out of the 
office unless given express permission to re-enter for a documented, essential reason which 
cannot be accomplished remotely for a       stated reason. 
2.         One or two persons, identified to the Attorney General (or folks on a rotating basis and 

so identified), may be assigned to process mail and feed papers/mail/work to 
employees working remotely as needed. Such employees to have a protocol for social 
distancing, PPE, and all other appropriate protective measures. 

3.         If an employee must be in the office to effectuate an essential function, e.g., a closing, a 
will, etc., that discrete event must be pre-planned, cleared and documented with you or other 
specified Senior staff, and a schedule       maintained to ensure that multiple events do not 
occur simultaneously in a manner that prevents necessary social distancing. 
4.         Employees must sign into a log on arrival, identifying the precise purpose of their 
attendance at the office, entry/departure times.  This may be an online log.  The log must be 
maintained and reviewed to ensure      compliance with Item #1. 
5.         HoganWillig will provide bi-weekly reports to me of the personnel assigned to be in the 

office to feed work out, all requests to come in with justification, as long as the 
Executive Order is in effect. HoganWillig will also provide to me a copy and verification 
of distribution, of the formal letter to employees stating that they MUST stay out of the 
office absent permission and good cause to return, referenced in #1 above. 

 
In order to resolve this matter, there must be deliverables in place.  These suggestions are 
made in the spirit of resolution so we can move forward. 
 
-----Original Message----- 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Wednesday, May 6, 2020 10:23 AM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Communicating 
 
[EXTERNAL] 
 
Good morning Ms Foshee. Please give me a call or email me back, as I want to make certain you 
have everything you need.  It is my hope that the reason for your silence is that my last 
response satisfied your questions. But if not, I remain available to work with you. 
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Upon arrival this morning, there were four (4) attorneys including me, and seven (7) non 
attorneys, all of whom are deemed by senior managers to be performing or supporting 
essential services or clients. That includes a receptionist who answers the phones.  As of this 
moment, there are 14 attorneys, including me, and 21 non attorneys. 
 
I will give you a count at the end of the day, unless you tell me it isn’t necessary. 
 
And, by the way, I saw two people on the second floor going to offices other than 
HoganWillig.  I am not in any way suggesting that they shouldn’t be here, only that those 
people likely affect the car count. 
 
Thank you. 
 
Steve 
 
 
IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or 
otherwise legally protected. It is intended only for the addressee. If you received this e-mail in error or 
from someone who was not authorized to send it to you, do not disseminate, copy or otherwise use this 
e-mail or its attachments. Please notify the sender immediately by reply e-mail and delete the e-mail 
from your system.  

 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard | Biography 

 
 
 
 

 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Wednesday, May 6, 2020 3:43 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communicating 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Case 1:20-cv-00577-JLS   Document 1-5   Filed 05/13/20   Page 27 of 70

mailto:scohen@hoganwillig.com
http://www.hoganwillig.com/
http://www.hoganwilligblog.com/vcards/steven_m_cohen.vcf
http://www.hoganwillig.com/content/pages/steven-m-cohen
http://www.hoganwillig.com/


 

{H2611894.1}  

Mr. Cohen, 
 
We have been communicating with you for a month in order to ensure your compliance with the 
Governor’s Executive Orders.  On April 20th I asked you to “take immediate steps to implement a work 
plan to reduce the number of employees reporting to the Getzville office and transition to 
telecommuting or working from home on a regular basis.”  I hope you have been working on such a 
plan, in a good faith effort to comply.  Thank you for giving this matter your prompt attention and 
making it a priority to respond no later than Friday morning. 
 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Wednesday, May 6, 2020 2:20 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communicating 
 

Dear Dawn and Deanna, 
 
Thank you for speaking with each other, and with me, and getting the 
below list to help us to give you what you need.  It is very helpful.   
 
We will convene a meeting (by Zoom!) with HW’s COVID Response team 
hopefully tomorrow morning, Thursday, possibly tomorrow afternoon, 
and we will review each item, figure out some logistics, and put a plan 
together, and get it to you before noon on Friday at the latest for your 
feedback.  To keep that promised timeframe, even in the event I can’t get 
the response team to meet tomorrow, I will put a plan together myself and 
bring it right to the senior managers for their approval on or before Friday 
at noon.  I have shown your email to the senior managers and they are 
prepared to put whatever plan we come up with and you approve into 
effect immediately. 
 
Thank you for the constructive and specific guidance.   
 
Stay safe! 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 
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Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
 
 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Wednesday, May 6, 2020 11:25 AM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communicating 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good morning Mr. Cohen, 
 
We continue to have concerns, although we appreciate your recent efforts to provide us with 
actual counts of employees, as we have requested.  We have yet to receive information that 
confirms that employees who are present have a demonstrated need and are unable to work 
remotely on whatever is bringing them into the office each day.   For example, as set forth 
below, 21 non-attorneys is quite a large number, and we have no information as to why each of 
those 21 employees must be present today.  This holds true for the 14 attorneys currently 
present. 
 
As to the car count, one or two employees intermittently reporting to other offices is 
understood and taken into account, as is the fact that there are both outer and inner parking 
lots for the building.  As I said, we have confirmed that HoganWillig is the only tenant currently 
occupying offices on a daily basis in the North Forest Road building. 
 
Deanna Nelson has informed me of your telephone conversation yesterday, and that you are 
unclear about how to proceed to assure us that you are in compliance with the Executive 
Order.  Although we have asked that you develop a plan to ensure that only employees who 
must work on an essential matter and are unable to telework to perform that matter be 
permitted to report to work, Deanna believes, based upon your conversation, that guidance 
from us may be productive.  To that end, we make the following suggestions: 
 
1.         HoganWillig send a formal letter to all employees stating that they MUST stay out of the 
office unless given express permission to re-enter for a documented, essential reason which 
cannot be accomplished remotely for a       stated reason. 
2.         One or two persons, identified to the Attorney General (or folks on a rotating basis and 

so identified), may be assigned to process mail and feed papers/mail/work to 
employees working remotely as needed. Such employees to have a protocol for social 
distancing, PPE, and all other appropriate protective measures. 

3.         If an employee must be in the office to effectuate an essential function, e.g., a closing, a 
will, etc., that discrete event must be pre-planned, cleared and documented with you or other 
specified Senior staff, and a schedule       maintained to ensure that multiple events do not 
occur simultaneously in a manner that prevents necessary social distancing. 
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4.         Employees must sign into a log on arrival, identifying the precise purpose of their 
attendance at the office, entry/departure times.  This may be an online log.  The log must be 
maintained and reviewed to ensure      compliance with Item #1. 
5.         HoganWillig will provide bi-weekly reports to me of the personnel assigned to be in the 

office to feed work out, all requests to come in with justification, as long as the 
Executive Order is in effect. HoganWillig will also provide to me a copy and verification 
of distribution, of the formal letter to employees stating that they MUST stay out of the 
office absent permission and good cause to return, referenced in #1 above. 

 
In order to resolve this matter, there must be deliverables in place.  These suggestions are 
made in the spirit of resolution so we can move forward. 
 

 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Wednesday, May 6, 2020 11:25 AM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communicating 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good morning Mr. Cohen, 
 
We continue to have concerns, although we appreciate your recent efforts to provide us with 
actual counts of employees, as we have requested.  We have yet to receive information that 
confirms that employees who are present have a demonstrated need and are unable to work 
remotely on whatever is bringing them into the office each day.   For example, as set forth 
below, 21 non-attorneys is quite a large number, and we have no information as to why each of 
those 21 employees must be present today.  This holds true for the 14 attorneys currently 
present. 
 
As to the car count, one or two employees intermittently reporting to other offices is 
understood and taken into account, as is the fact that there are both outer and inner parking 
lots for the building.  As I said, we have confirmed that HoganWillig is the only tenant currently 
occupying offices on a daily basis in the North Forest Road building. 
 
Deanna Nelson has informed me of your telephone conversation yesterday, and that you are 
unclear about how to proceed to assure us that you are in compliance with the Executive 
Order.  Although we have asked that you develop a plan to ensure that only employees who 
must work on an essential matter and are unable to telework to perform that matter be 
permitted to report to work, Deanna believes, based upon your conversation, that guidance 
from us may be productive.  To that end, we make the following suggestions: 
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1.         HoganWillig send a formal letter to all employees stating that they MUST stay out of the 
office unless given express permission to re-enter for a documented, essential reason which 
cannot be accomplished remotely for a       stated reason. 
2.         One or two persons, identified to the Attorney General (or folks on a rotating basis and 

so identified), may be assigned to process mail and feed papers/mail/work to 
employees working remotely as needed. Such employees to have a protocol for social 
distancing, PPE, and all other appropriate protective measures. 

3.         If an employee must be in the office to effectuate an essential function, e.g., a closing, a 
will, etc., that discrete event must be pre-planned, cleared and documented with you or other 
specified Senior staff, and a schedule       maintained to ensure that multiple events do not 
occur simultaneously in a manner that prevents necessary social distancing. 
4.         Employees must sign into a log on arrival, identifying the precise purpose of their 
attendance at the office, entry/departure times.  This may be an online log.  The log must be 
maintained and reviewed to ensure      compliance with Item #1. 
5.         HoganWillig will provide bi-weekly reports to me of the personnel assigned to be in the 

office to feed work out, all requests to come in with justification, as long as the 
Executive Order is in effect. HoganWillig will also provide to me a copy and verification 
of distribution, of the formal letter to employees stating that they MUST stay out of the 
office absent permission and good cause to return, referenced in #1 above. 

 
In order to resolve this matter, there must be deliverables in place.  These suggestions are 
made in the spirit of resolution so we can move forward. 
 
-----Original Message----- 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Wednesday, May 6, 2020 10:23 AM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Communicating 
 
[EXTERNAL] 
 
Good morning Ms Foshee. Please give me a call or email me back, as I want to make certain you 
have everything you need.  It is my hope that the reason for your silence is that my last 
response satisfied your questions. But if not, I remain available to work with you. 
 
Upon arrival this morning, there were four (4) attorneys including me, and seven (7) non 
attorneys, all of whom are deemed by senior managers to be performing or supporting 
essential services or clients. That includes a receptionist who answers the phones.  As of this 
moment, there are 14 attorneys, including me, and 21 non attorneys. 
 
I will give you a count at the end of the day, unless you tell me it isn’t necessary. 
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And, by the way, I saw two people on the second floor going to offices other than 
HoganWillig.  I am not in any way suggesting that they shouldn’t be here, only that those 
people likely affect the car count. 
 
Thank you. 
 
Steve 
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May 5, 2020 
 
From: Steven M. Cohen  
Sent: Tuesday, May 5, 2020 1:21 PM 
To: 'Foshee, Dawn' <Dawn.Foshee@ag.ny.gov> 
Cc: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 

Good afternoon Ms. Foshee.   
I would appreciate a call back on my cell phone if you have a moment.  I 
want to make certain you have what you asked for, and my office remains 
at your disposal to get you anything you might need. 
 
Thank you. 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard | Biography 

 
 
From: Steven M. Cohen  
Sent: Tuesday, May 5, 2020 10:25 AM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 

Good morning Ms. Foshee.  I called your office this morning to find out if 
you had any additional questions, if my answers were responsive, if you 
still had any concerns, etc.  Also, in re-reading my response to you, it 
occurred to me that I should have mentioned that, as of this moment, we 
aren’t aware of a single HW employee testing positive for the Corona virus. 
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Please let me know if there is anything else you need/want from us. 
 
Thank you. 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard | Biography 
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May 4, 2020 
 
 
From: Steven M. Cohen  
Sent: Monday, May 4, 2020 3:39 PM 
To: 'Foshee, Dawn' <Dawn.Foshee@ag.ny.gov> 
Cc: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov> 
Subject: Communications 
 

Good afternoon Ms. Foshee.  Perhaps we can try it this way.  Your 
email to me from Friday afternoon at 4:43 is below.  I will 
respond, point by point, in distinctive type.  I will number your 
points.  If any specific points needs more data, please let me 
know.  This format should allow both of us to communicate with 
greater focus.  Please scroll down.  Thank you. 
 
Steve 
 
 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Friday, May 1, 2020 4:43 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good afternoon Mr. Cohen, 
 
I made 2 requests for the same information in an effort to determine HoganWillig’s compliance 
with the EO and ESD guidance: 
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[1] 4/6 email to Mr. Hogan:  “please provide us with the number of employees currently 
working at Hogan & Willig offices, the function of each employee on site and why he/she is 
required to be on site and cannot work remotely.”    
 
Our current roster has 72 employees, which includes part time 
and cleaning staff. The Buffalo and  Ellicottville offices each 
has 1 employee who come in on a regular basis.  You indicated 
you did not have any concern about those two offices.  For the 
sake of thoroughness, I advised you that all of our offices, 
including Buffalo and Ellicottville, do host “essential” 
transactions, like real estate, etc.  During those transactions, only 
the number of HW employees essential to that transaction attend 
that transaction.   
 
We advised that the Lockport office has been closed.  You 
indicated that you did not have any concern about the Lockport 
office.  For the sake of thoroughness, I advised you that 
Lockport can be used by employees as needed on a scheduled 
basis, for them to do essential work.  Since it is unstaffed at this 
time, people needing use of that office pick up the keys for that 
office from the Amherst office.   
 
The work done at Lockport could include work  for essential 
clients, or essential transactions.  It varies from day to day.  I 
told you how often that office has been used for those 
appointments as of my last email to you.  I can update that 
number if you would like.  That information is readily available 
since we track the use of that closed office.   That office can 
remain dark for a week, and then there can be two or three 
transactions scheduled at that office in a single day.  The total 
number of people who actually come in to any office changes 
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from day to day at this peculiar COVID time.  Tracking people 
who come and go has become too cumbersome, as the 
fluctuation renders any count obsolete shortly after it is taken.   
 
When I started working on this response to you this morning 
(9:00 am), there were five (5) attorneys here and seventeen (17) 
non-attorneys.  At the moment (11:18 am), there are  fifteen (15) 
attorneys and twenty one (21) non-attorneys.  Of the 15 
attorneys who are here, four (4) are in the real estate dept, two 
(2) are in trusts and estates, three (3) are in 
corporate/commercial, one (1) is bankruptcy, and five (5) are in 
litigation.  Of the litigation group, one was a legal assistant who 
just passed the bar, but hasn’t been formally admitted.  I 
consider her an attorney for purposes of this 
correspondence.  By the time I finish this email to you, I’m sure 
some of these attorneys will have left the office, either to attend 
a transactions, or to work from home.  I’ll take another count 
and insert that number before I click “send.”  I am about to click 
“send.”  There are still the same 15 attorneys here.  Throughout 
the day, a total of twenty nine (29) non-attorneys have been 
present, and twenty one (21) non-attorneys are in the office at 
the moment. 
 
I checked with my counterpart in real estate, the Real Estate 
Dept. Chair, and he confirmed that the four (4) real estate 
attorneys (including him) are all working on essential real estate 
closings.  I personally questioned the two (2) trust and estate 
lawyers, one is working on an essential guardianship proceeding 
and responding to an email from the Surrogate’s Court which 
required him to come in to the office where the file is located, 
and the other is working on probate/administration matters for 

Case 1:20-cv-00577-JLS   Document 1-5   Filed 05/13/20   Page 37 of 70



 

{H2611894.1}  

which the files are located in the office.  Of the three (3) 
corporate/commercial attorneys, one has already left the office, 
and the other two are working on matters of an essential nature 
for clients, one being a Syracuse landlord who is about to 
purchase a 140 unit student housing complex who HW is 
advising concerning an update in the laws and differences in the 
laws surrounding a property of that nature in contrast to what 
this landlord is experienced in, and the other is reviewing highly 
secure contracts for a client company that supplies components 
for military tanks for the US Dept of Defense.  The bankruptcy 
lawyer has had two court conferences today with United States 
Bankruptcy Judges and opposing parties, remotely, using  HW’s 
facilities.  He has one more scheduled for today.  Of the five (5) 
litigation attorneys, of which I am one, one is working on a 
response to the Dept of Homeland Security regarding our 
representation of a federal agent whose status is uncertain, one 
has been attending Court conferences on personal injury files 
remotely using HW’s facilities, one is supporting the lawyer on 
the Syracuse matter, one is working on a personal injury file 
venued in the State of Oregon which has remote depositions 
coming up on May 22nd, so he came to the office where the 
physical file is located to prepare for that, and I am working to 
get my last four (4) prisoners out of correctional facilities that 
have COVID cases, on the basis that my clients are being put at 
unnecessary risk, and trying to get a response out to you. 
 
Note that prior to Chief Administrative Judge Marks’ partial re-
opening of the courts as of today, most PI/Med Mal matters 
were handled by attorneys at home.  With the sudden surge of 
remote court video-conferences and permitted litigation filings 
effective today, May 4th, per Judge Marks’ Memorandum, I 
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anticipate a greater presence at the office of PI/Med Mal 
attorneys in the coming weeks.  I know that PI/Med Mal 
attorneys came in last week to prep for the conferences that are 
taking place this week. 
 
We have two people who are technically part of our Marketing 
Dept, one who has been coming in regularly, who has been 
assisting IT in maintaining remote operations.  I asked him what 
he was working on today, and he told me he is “coding to allow 
real estate documents to appear in interactionable drop down 
menus on remote computer screens.”  I asked his assistant what 
she was doing today, as she is a “work from home” employee 
and hasn’t been in the office for a month or more, and she said 
she was called in to scan evidence into the computer regarding 
an incident, wrongful death (military), that killed an American 
soldier overseas.  Some of the evidence came to us through 
Scotland Yard, London and is not permitted to leave the office. 
 
As previously disclosed, the Lancaster office now has a 
maximum of three people who regularly come in to that 5,000 sq 
ft office.  I gave you their names.  Each of those three people 
support essential transactions, like real estate, and Will 
executions, or taking calls.   
 
We advised that the personnel who physically come to our 
Amherst office have been reduced to a maximum of 36, and 
often there are fewer than 31 employees.  Senior management 
has gone through the roster and determined each of these people 
to be essential.  We did remind you of Judge Marks’ 
Memorandum, and we may need to revisit the 36 person 
maximum if PI/Med Mal lawyers are going to be coming in for 
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the remote court conferences.  The only thing I could add to 
what has already been provided is that while essential personnel 
are present at an office, they may also do “non-essential” tasks 
while awaiting an essential task, or while taking a break from an 
essential task.  For example, while I do perform essential tasks 
working for essential clients while I’m at a physical office 
(usually Amherst), I have taken some of that time to respond to 
your inquiries.  I’ve been working on this response, on and off, 
since 9:00 am.  This, and prior responses to you are not among 
the “essential” matters that were identified to the Empire State 
Dev. Corp when we applied for Essential Business Status, but 
when essential matters are put before me, I set my response 
efforts to you aside and address the essential matters on a 
priority basis.  I would add that since your inquiries could result 
in our shut-down by your office, I would characterize efforts to 
keep HW open as essential, but that is a call for senior 
management and I don’t get the sense that you are critical of my 
in-office time being spent on responding to you, especially since 
data on who is present is only available to me when I am 
physically present and doing a count.   
 
Many of the 36 or fewer people who come to the office have an 
essential designation, but they also provide in-office support for 
our people who are working from home.  For instance, no 
employee can print out documents to their home computer that 
come from the HW computer system.  If you click “Print” while 
working from home, you are forced to choose from HW printers 
at any of our offices.  Our in-office support people who are 
assigned to other essential tasks, are also available to pull papers 
from the printers and arrange for delivery of them as needed, or 
to mail those documents, etc.  The people who work in person at 
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the Amherst office include attorneys who perform and oversee 
the work and transactions for essential matters, or are 
paralegals/secretaries/legal assistants who give support to the 
attorneys just mentioned, or in some cases, themselves supervise 
transactions like paralegals who perform essential real estate 
closings or legal assistants who assist with Will signings and 
notarizations and secretaries who help process essential 
transactions and notarizations.  There are also now just two 
people assigned to the reception desk, one person from 8-4 and 
another from 4-6 pm, and their tasks are now primarily to 
answer the telephone lines since relatively few people come to 
the offices in person during this situation.  Not every call they 
take concerns an essential matter, but since our office is open for 
essential matters, we need to staff the phones to support those 
essential matters.   
 
A team of 4 cleaning/sanitizing staff comes in every day.  They 
are deemed essential for the nature of the work they 
perform.  They come in at 5:00 pm and leave when they’ve 
completed their cleaning and sanitizing, usually around 7:00 
pm.  During this COVID time period, almost all non-cleaning 
employees are long gone by the time the cleaning staff 
finish.  During regular times, I would estimate that there are 
perhaps 15-20 employees still here when the cleaning staff 
leaves.   
 
Our IT department has ordered computer cameras, and will work 
with the PI/Med Mal lawyers to implement that at their homes 
as soon as possible, so that the video court conferences that are 
being scheduled can be conducted by those lawyers at their 
homes. 
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[2]  4/10 email to Mr. Cohen: “Accordingly, as to all other work being performed in-person at 
Hogan Willig’s Amherst and Lancaster offices, please provide for each person on site, his/her 
function and why he/she is required to be on site and cannot work remotely.”   The above 
answer, and those previously provided, reflect the changing 
nature of the work performed at the Amherst office every 
day.  The Lancaster office remains relatively static, with the 
nature of the work remaining pretty much the same from day to 
day, with only the names of the files changing.  Greater detail 
into the reasons certain transactions cannot be done remotely has 
been sent to you previously.  If you take issue with any 
particular assertion on our part, ie, that notarizations can and 
should always be done remotely, or original signatures shouldn’t 
be required, or witnesses to Wills don’t need to be present, etc., 
please tell me and I will tell you why in person transactions are 
necessary for transactions of an essential nature.  I can also tell 
you that firm revenues are down substantially, despite our costs 
remaining the same, because so much of our non-essential 
business has been deferred until the COVID situation is 
resolved.  If you are asking for a day to day analysis of what 
everyone is doing, that is impractical, and unduly 
burdensome.  When a legal assistant from the real estate group 
stopped by my office a few minutes ago (relative to a matter in 
which I am working with three (3) NYS AAG’s), I handed her a 
stack of files to be distributed to other offices within HW that 
had accumulated on my desk.  Are each of those files that she 
delivered “essential”?  No.  But the employee is doing essential 
work, so while she was here on an essential file, I handed her a 
non-essential task. 
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The requests are nearly identical.  You have not provided us with this information. 
 
After requesting information (that we did not receive), I requested that you take action to comply 
with the EO and ESD guidance: 
 
[3] 4/20 letter:  “the Attorney General further demands that HoganWillig take immediate steps 
to implement a work plan to reduce the number of employees reporting to the Getzville office 
and transition to telecommuting or working from home on a regular basis.” 
 
You have not provided us with such a plan.  I told you that senior management 
went through the roster, employee by employee, and determined 
who is necessary to perform HW’s essential business, and who 
is not. I told you the in-office roster has been pared down to the 
minimum level, according to the best judgment of senior 
management.  If you believe they have kept someone at the 
office who should be allowed to work from home, tell me and 
I’ll find out why they were designated essential.  If the answer 
you get is valid, we should be able to move on from this.  If the 
answer isn’t valid, we act accordingly.  It appears to me as 
though someone who thinks they are non-essential has been 
designated essential by HW, and they filed a complaint.  If that’s 
the case, tell me who it is, or what dept they work for so I can 
give you a narrow response.  I will keep whatever you disclose 
within a very close knit group, consisting of my two bosses and 
me.  There certainly won’t be any retaliation.  But your 
continued expression that we are not being responsive can only 
mean that you are looking at a particular situation on a micro 
level that my macro responses are not addressing.  Help me to 
help you get the data you need.  If I am mistaken, and you are 
second guessing the determination made by senior management 
generally as to who is and who is not essential, let’s discuss 
it.  Tell me exactly what department you are asking about, or 
what person in particular, and let’s put an end to this guessing 
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game so we can give you a straight answer to a straight 
question.  If you were to say, “I am concerned that Steve Cohen 
is coming in every day, as I don’t see him as essential”, we 
would respond that “Steve Cohen is now putting in 
approximately 30 hours a week in the office, over the course of 
7 days, and is putting in approximately 25 hours from home over 
the course of 7 days.  He works on essential criminal matters, 
remote court appearances, remote depositions and supervises the 
other members of the Litigation Dept who are working on 
essential matters.”  You could then reply, eg.,  “I don’t consider 
remote depositions to be essential”, etc., and we could have a 
constructive dialogue about your concerns. 
 
I then requested again that HoganWillig take steps to reduce its in-person workforce by directing 
staff to work from home in accordance with the EO and ESD guidance: 
 
[4]  4/27 letter – “Your offices should not “remain open for business” as usual. Offices may only 
be open to perform work in support of essential businesses, services or providers, and may then 
only be staffed by those employees who are unable to perform this work remotely. We therefore 
direct you to comply with the Executive Order by confirming that every HoganWillig employee 
working on any matter will be immediately directed to telework to the maximum extent possible 
each day through May 15, 2020, or as long as the Executive Order is in effect.” 
 
In response, you pledged to change the language in your Covid response plan.  This is a 
meaningless gesture, as it does not effectuate meaningful change in HoganWillig’s operations. 
 
Finally, I repeated, in painstaking clarity, our continued concerns that HoganWillig is not in 
compliance with the EO and ESD guidance: 
 
We are not open for business “as usual.”  We have the needed 
employees to conduct essential business.  All of our employees 
who can telework, are teleworking.  We have confirmed that 
senior management has determined that every HW employee is 
teleworking to the extent possible, and will be, through May 15, 
2020, or as long as the EO is in effect.  If you have reason to 
believe HW’s senior management has made an error in judgment, 
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or is lying, or is just in non-compliance, tell me what it is that is 
concerning you and I’ll get you the data.  You obviously believe 
you are in possession of evidence that HW is out of compliance 
in some regard.  If your goal is to get us in compliance, tell us 
what it is and we will address it immediately.  If your goal is just 
to shut us down, or attempt to catch HW in a lie so you can 
prosecute, then I guess you will continue to hold your cards close 
to the vest until further action is taken by you.  In fairness, looking 
at housing violations as a simple example, if the AG says there is 
lead paint at #1 Main Street, they tell the owner and give the 
owner a chance to either say, “no, the paint is lead free.  Here’s 
the label from the paint can.”  Or, the owner can say, yes, there is 
lead paint, but it is not deteriorating, or cracking, or chipping or 
peeling, so it is in compliance.”  Or, the owner can say, you are 
correct.  We will have it scraped off by an approved contractor 
and re-painted with lead free paint.”  For some reason, you have 
chosen to not give us the opportunity to know what act or 
omission is in violation of the EO’s, nor to remediate 
same.  Please reconsider your position. 
 
[5]  4/30 email – “We continue to be concerned about the number of employees working on 
site at the Getzville office each day; about whether each of the employees reporting to that office 
has a demonstrated need to be on site because he/she must perform work that cannot be 
performed remotely and is only in support of an essential business; and whether HoganWillig 
has, in fact, mandated that every employee, even employees working on essential matters, work 
from home each day in a manner calculated to reduce the number of employees reporting to 
work.  We understand that you employ attorneys who use their discretion about how best to 
perform their work.  The Attorney General’s office likewise employs attorneys, all of whom 
work from home each day, unless there is a specific need to report to the office.  Paralegals and 
support staff can largely work from home, even if the supported attorney is working in the office. 
Instead of taking action to achieve the singular goal of reducing your in-person staff, you 
continue to engage in circumlocution.  Our dialogue has been largely unproductive, as nothing 
has changed since we first contacted you.  Our concerns with your continued operations have not 
been addressed, so we will be in further contact.” 
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We applied for, and received, Essential Business Status by the 
Empire State Development Corp.  We represent clients that are 
engaged in essential businesses, including, but not limited to, 
real estate, law enforcement, military contracts, municipalities, 
firefighting/EMS, healthcare, etc.  Our lawyers are participating 
in court conferences for all kinds of cases, remotely, with judges 
and their clerks, and opposing counsel; depositions and 
Skype/Zoom/Google Meetings using HW facilities for the 
remote conferences.  HW is making sure no one is showing up 
to an HW office who doesn’t need to.  My questioning of the 
marketing person highlights that, as she has been off for a 
month, and came in to perform a specialized task that required 
her presence today. 
 
 
 
I have specified our requests precisely and in no uncertain terms.  
 
Ms. Foshee,  it is my hope to resolve the issues, not dance around 
them.  You accused me of “circumlocution.”  If you tell me what 
evidence you have that suggests HW isn’t being compliant, we 
will respond to that immediately and precisely.  We don’t want to 
get shut down, or fined or sanctioned and we want to stay in 
business.  Help us to do that.  A telephone discussion may be a 
way to communicate more effectively.  You can give me your 
direct number, or you can call me on mine:  716-570-7799. 
 
Thank you. 
 
Steve 
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May 1, 2020 
 

 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Friday, May 1, 2020 4:43 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good afternoon Mr. Cohen, 
 
I made 2 requests for the same information in an effort to determine HoganWillig’s compliance 
with the EO and ESD guidance: 
 
4/6 email to Mr. Hogan:  “please provide us with the number of employees currently working at 
Hogan & Willig offices, the function of each employee on site and why he/she is required to be 
on site and cannot work remotely.” 
 
4/10 email to Mr. Cohen: “Accordingly, as to all other work being performed in-person at Hogan 
Willig’s Amherst and Lancaster offices, please provide for each person on site, his/her function 
and why he/she is required to be on site and cannot work remotely.”  
 
The requests are nearly identical.  You have not provided us with this information. 
 
After requesting information (that we did not receive), I requested that you take action to comply 
with the EO and ESD guidance: 
 
4/20 letter:  “the Attorney General further demands that HoganWillig take immediate steps to 
implement a work plan to reduce the number of employees reporting to the Getzville office and 
transition to telecommuting or working from home on a regular basis.” 
 
You have not provided us with such a plan. 
 
I then requested again that HoganWillig take steps to reduce its in-person workforce by directing 
staff to work from home in accordance with the EO and ESD guidance: 
 
4/27 letter – “Your offices should not “remain open for business” as usual. Offices may only be 
open to perform work in support of essential businesses, services or providers, and may then only 
be staffed by those employees who are unable to perform this work remotely. We therefore direct 
you to comply with the Executive Order by confirming that every HoganWillig employee working 
on any matter will be immediately directed to telework to the maximum extent possible each day 
through May 15, 2020, or as long as the Executive Order is in effect.” 
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In response, you pledged to change the language in your Covid response plan.  This is a 
meaningless gesture, as it does not effectuate meaningful change in HoganWillig’s operations. 
 
Finally, I repeated, in painstaking clarity, our continued concerns that HoganWillig is not in 
compliance with the EO and ESD guidance: 
 
4/30 email – “We continue to be concerned about the number of employees working on site at 
the Getzville office each day; about whether each of the employees reporting to that office has a 
demonstrated need to be on site because he/she must perform work that cannot be performed 
remotely and is only in support of an essential business; and whether HoganWillig has, in fact, 
mandated that every employee, even employees working on essential matters, work from home 
each day in a manner calculated to reduce the number of employees reporting to work.  We 
understand that you employ attorneys who use their discretion about how best to perform their 
work.  The Attorney General’s office likewise employs attorneys, all of whom work from home 
each day, unless there is a specific need to report to the office.  Paralegals and support staff can 
largely work from home, even if the supported attorney is working in the office. Instead of taking 
action to achieve the singular goal of reducing your in-person staff, you continue to engage in 
circumlocution.  Our dialogue has been largely unproductive, as nothing has changed since we 
first contacted you.  Our concerns with your continued operations have not been addressed, so 
we will be in further contact.” 
 
I have specified our requests precisely and in no uncertain terms.  
 
 
 
 
 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Friday, May 1, 2020 2:54 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Communications 
 

Good afternoon Ms. Foshee. 
 
Mr. Hogan placed a call to your office just after the noon hour to discuss in detail 
whatever your concerns are and how to satisfy your office.  You haven’t returned 
that call, nor emailed us.  I invite you, again, to specify exactly what it is you want 
from us so that we can endeavor to satisfy you.  It is unnerving to try to continue 
to operate under the looming threat of a shutdown by your office.  As you know, 
the NY Courts have announced that as of Monday, there is a partial re-opening, 
which will require an even greater use of my office to effectively represent our 
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clients on their pending matters.  I’m sure you have seen Judge Marks’ Memo to 
that effect. 
 
As we have disclosed in detail, we represent essential businesses, have had not a 
single COVID-positive test among any of our employees, and have managed to 
keep everyone on our payroll paid, despite the drastic cut in operations. Your 
guidance in exactly what more we need to do to remain open and running would 
be deeply appreciated. 
 
Steve Cohen 
 
From: Steven M. Cohen  
Sent: Friday, May 1, 2020 10:35 AM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 

Good morning Ms. Foshee.   
I will be meeting with my firm’s COVID response group at 11:00 am today, to 
further to goals stated in my email from last night, and I understand that the 
owner of my firm, Corey J. Hogan, will personally be placing a call to you around 
12:00 noon today.  Is there a telephone number at which you can be reached 
directly? 
 
Thank you. 
 
Steve  
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April 30, 2020 
 
From: Steven M. Cohen  
Sent: Thursday, April 30, 2020 9:41 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Re: Communications 
 
Good evening Ms. Foshee.  I have met with the senior management of HoganWillig, and the roster has 
gone been gone through on a person by person basis, and only those employees who are deemed 
absolutely essential are allowed to come in to the office on a daily basis. That number can change 
depending upon the specific essential matters that we are handling. Those people who are compelled to 
work from home are permitted to come to any one of our offices for the limited purpose of picking up a 
file or pulling something off a HoganWillig printer that they are unable to securely print from home, and 
they are allowed to come to an office to process a transaction (like a real estate closing, Will execution, 
etc) that is impossible to close remotely. 
I don’t believe there are any questions you have asked that I haven’t answered directly. I will review 
your latest email tomorrow with my firm’s COVID response team and ask them to review all 
correspondence between you and me in the event I am missing something, in which case I will again 
endeavor to answer any questions I might have left unanswered. 
 
Thank you for your email this evening, and I hope that we can work together to finally put this matter to 
rest. 
 
Steve 
 

 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Thursday, April 30, 2020 6:09 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good evening Mr. Cohen, 
 
We continue to be concerned about the number of employees working on site at the Getzville office 
each day; about whether each of the employees reporting to that office has a demonstrated need to be 
on site because he/she must perform work that cannot be performed remotely and is only in support of 
an essential business; and whether HoganWillig has, in fact, mandated that every employee, even 
employees working on essential matters, work from home each day in a manner calculated to reduce 
the number of employees reporting to work.  We understand that you employ attorneys who use their 
discretion about how best to perform their work.  The Attorney General’s office likewise employs 
attorneys, all of whom work from home each day, unless there is a specific need to report to the 
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office.  Paralegals and support staff can largely work from home, even if the supported attorney is 
working in the office. Instead of taking action to achieve the singular goal of reducing your in-person 
staff, you continue to engage in circumlocution.  Our dialogue has been largely unproductive, as nothing 
has changed since we first contacted you.  Our concerns with your continued operations have not been 
addressed, so we will be in further contact. 
 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Thursday, April 30, 2020 5:22 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 

Dear Ms. Foshee, 
 
Please tell me what those concerns are, and we will address them 
immediately.  We will await your further instructions. 
 
Thank you. 
 
Steve Cohen 
 
 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Thursday, April 30, 2020 4:52 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Communications 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good afternoon Mr. Cohen, 
 
We have reviewed your letter of Wednesday, April 29, 2020 and continue to have concerns about 
HoganWillig’s operations.  We will get back to you. 
 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Thursday, April 30, 2020 10:29 AM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Communications 
 
[EXTERNAL] 

Good morning Ms. Foshee. 
 
I placed a call to your office at 212-416-8700 and left a message for you. 
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I wanted to make certain you had everything you needed.  Based on your 
prior correspondence, it appears you feel you have requested information 
that has not been provided, despite my best efforts to do so.  The purpose 
of the call is to assure that my last submission on Wednesday answered all 
of your questions, and to invite you to tell me anything else you need from 
HoganWillig to satisfy your inquiry. 
 
I am in the office this morning, and am always available on my cell:  716-
570-7799. 
 
Thank you. 
 
Steve  
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 
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April 28, 2020 
 
From: Steven M. Cohen  
Sent: Tuesday, April 28, 2020 6:33 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov>; Stephanie Sweeney <ssweeney@hoganwillig.com> 
Subject: Response to Ms. Foshee's 4-27-20 Ltr 
 

Dear Ms. Foshee: 
 
Attached is our response to your 4/27 letter (which is itself attached to 
ours), and Tabs A-I.  The hard copy will be put in the post tomorrow. 
 
Thank you. 
 
Steve Cohen 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

 
 
From: Steven M. Cohen  
Sent: Tuesday, April 28, 2020 5:39 PM 
To: 'Foshee, Dawn' <Dawn.Foshee@ag.ny.gov>; 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov> 
Subject: Response to yesterday's letter 
 

Dear Ms. Foshee: 
 
I’m having my draft fact checked and proof read.  It should be out to you 
within the hour. 
 
Thanks. 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 
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April 27, 2020 
 

 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Monday, April 27, 2020 9:11 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Subject: HoganWillig Directive Letter 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Mr. Cohen, 
 
We attach the Attorney General’s additional request to comply with the Governor’s Executive Order. 
 
____________________________________________________ 

Dawn A. Foshee, AAG | NYS Attorney General’s Office 
Labor Bureau – 15th Floor | 28 Liberty Street | New York, New York  10005 
Phone: 212-416-6150 | Fax: 212-416-6147 
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April 24, 2020 
 
From: Steven M. Cohen  
Sent: Friday, April 24, 2020 10:47 AM 
To: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov>; 'Foshee, Dawn' <Dawn.Foshee@ag.ny.gov> 
Subject: Follow-up 
 

Good morning. 
 
Per the last paragraph on page 4 of my 4/22/20 letter to Ms. Foshee, 
continuing to the top of page 5, I have come up with 3 possible tracking 
mechanisms. 
 

1. All people at the Amherst office can be instructed to sign in to a book 
that is kept at the front desk when they come and go.  This would 
place the burden on the employees and it would be an honor system 
on their part.  Even if people just stopped in for a moment or two to 
pick up papers, they would be instructed to sign the book; or 

 
2. All people who come to the Amherst office can be instructed to email 

me as to their comings and goings.  This too would be an honor 
system on their part; or 

 
3. I can come in to the Amherst office every day for as long as the AG 

directs, and do walk-arounds and chart the numbers of people at, 
say, 9:00 am, 12:00 noon, and 5:00 pm.  Those would be numbers that 
I myself would know were accurate. 

 
Please let me know if any of these options, or which of these options, 
would satisfy your requirement.  If you have another method in mind, 
please let me know. 
 
It is my view that HoganWillig should not be subject to such monitoring, 
but in the interest of cooperation, I will follow up with whatever option 
you choose. 
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As to my request for guidance, my law firm is looked to by realtors and 
real estate organizations throughout upstate New York, for interpretations 
of the law, as the region’s largest residential real estate law firm.  Open 
houses have stopped completely.  We are receiving intense inquiries 
concerning the ability to conduct final walk-throughs, and one-on-one 
showings of property.  We have conspicuously stopped giving advice since 
Ms. Foshee’s “Cease and Desist” letter of April 20th, but these are topics 
that I am asking your office to please clarify.  I am around 24/7/365 on my 
cell phone: 716-570-7799 and would be grateful for your input. 
 
Thank you. 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard | Biography 
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April 22, 2020 
 
From: Steven M. Cohen  
Sent: Wednesday, April 22, 2020 8:28 PM 
To: 'Foshee, Dawn' <Dawn.Foshee@ag.ny.gov> 
Cc: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov> 
Subject: Response Letter 
 

Dear Ms. Foshee, 
 
Attached is HoganWillig’s response to your April 20th letter. 
Please call me any time with any questions. 
 
Steve Cohen 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

 

 
From: Steven M. Cohen  
Sent: Wednesday, April 22, 2020 5:32 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Cease and Desist Letter 
 

Good afternoon Ms. Foshee. 
My response to you is done, but I am having some of my cites fact-
checked.  It will be out to you before I leave for the evening. 
 
Thank you. 
 
Steve Cohen 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard | Biography 
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April 21, 2020 
 
 
From: Steven M. Cohen  
Sent: Tuesday, April 21, 2020 10:23 PM 
To: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Re: NYS Attorney General: COVID Guidance per ESD 
 
Good evening Deanna. I want to thank you again for your assistance through this challenging moment in 
history. I thought things were going well, my office was diligently following through with all of the 
initiatives and protocols that you and I discussed to assure we remained in strict compliance with 
Governor Cuomo’s executive orders and the Empire State development corp’s commentary on those 
orders. The communication from the New York City office of the Attorney General that you were copied 
on seems at odds with our understanding. I am hoping you can connect with Ms. Foshee and clear this 
up prior to close of business tomorrow which is when I am supposed to respond to her. 
As you and I discussed, my office is only conducting essential business, and we are doing it in a manner 
that exemplifies all of the safety measures that have been promulgated for this COVID emergency.  I 
would appreciate your guidance at your earliest opportunity. 
 
Many thanks, and stay safe. 
 
Steve 
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April 20, 2020 
 
 

 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Monday, April 20, 2020 3:55 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 

Subject: Cease and Desist Letter 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good afternoon Mr. Cohen, 
 
Please see the attached letter regarding the continuing operation of HoganWillig.  Thank you. 
 
____________________________________________________ 

Dawn A. Foshee, AAG | NYS Attorney General’s Office 
Labor Bureau – 15th Floor | 28 Liberty Street | New York, New York  10005 
Phone: 212-416-6150 | Fax: 212-416-6147 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

Case 1:20-cv-00577-JLS   Document 1-5   Filed 05/13/20   Page 59 of 70



 

{H2611894.1}  

April 13, 2020 
 

 
From: Steven M. Cohen  
Sent: Monday, April 13, 2020 6:31 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov>; Corey Hogan <chogan@hoganwillig.com> 
Subject: Response to Ms. Foshee's inquiry of 4/10/20 
 
 
 

Dear Ms. Foshee, 
 
My apologies for not responding sooner.  I worked from home on Friday 
and over the weekend.  I actually did learn of your communication with 
Corey Hogan last Wednesday, after I began dialogue with Ms. Nelson.  I 
reported back to Mr. Hogan after I was contacted by Ms. Nelson, informing 
him of that contact, and he told me on Wednesday of his prior contact with 
you.  During one of our telephone conversations, I advised Ms. Nelson of 
your involvement, and Ms. Nelson advised that my communications with 
her were shared with you, and should be considered responsive to your 
earlier inquiries to Mr. Hogan.  Accordingly, I told Corey on Wednesday 
that I had responded to your inquiry through Ms. Nelson.  (See Ms. 
Nelson’s email which I cut and pasted immediately below).  I apologize if 
your questions remained unanswered, but the fault for that is mine, not 
Corey’s.  As I have been designated HoganWillig’s “Safety Officer” I have 
been assigned to work with both you and Ms. Nelson to assure our 
compliance with the law. 
 
The vast majority of all law firm matters is being handled remotely, 
consistent with Item #14 of ESD’s guidance sheet.  The only people present 
at the Amherst (Getzville) and Lancaster offices (you advised that Buffalo, 
Lockport and Ellicottville concerns were adequately addressed previously) 
are performing essential legal work which requires their presence.  The 
exception to this is the cleaning staff, who are performing both cleaning 
and now specialized disinfecting services, at all five (5) of our offices, even 
those that are closed, and these services are included in ESD Guideline #5.   
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Ordinarily, all of our five (5) offices are available to all attorneys, along 
with whatever staff the attorneys wish to bring.  During this crisis, no 
attorneys or staff from Amherst or Buffalo may go to any of the other three 
offices without permission, except Lockport, which is closed entirely for 
regular business.  We would permit one attorney at a time, plus one (1) 
support staffer to use that Lockport facility if they wish, although there 
have been no requests to use that office for the past three (3) weeks.  It, too, 
is being regularly cleaned and sanitized. 
 
The Lancaster office, which is approximately 5,000 square feet, has only up 
to three employees who are permitted to show up during this crisis.  That 
office is limited to Real Estate (#14 Professional Services with Extensive 
Restrictions) and the up to three (3) people who show up at that location 
perform closings which require original documentation, and maintain 
social distancing and virus protection protocols.  We are doing most notary 
services remotely, as is now allowed.  The majority of real estate work that 
HoganWillig performs is in the 8th Judicial District.  This includes 
Chautauqua County whose County Clerk, as you may know, is refusing to 
accept e-notarized documents for filing.  Also, despite the Executive Order, 
certain lenders and title companies have not yet authorized e-
notarization.  Once they do, if they do, we will be able to reduce the 
number of employees who need to come to the office to close certain 
transactions.  To the extent that signatures must be affixed to original 
documents, and notarial seals need to be affixed to original documents, the 
Governor’s order seems to contemplate that and allows for limited 
interaction to effectuate that.  Rather than have clients show up with 
original documents to our employees’ homes, which we felt might 
unnecessarily subject multiple homes to potential contamination, we have 
documents brought to the Lancaster (or Amherst) offices, at which we can 
control access and social distancing, and which we are having sanitized 
each and every day.  We have had the Brighton-Eggert Compounding 
Pharmacy prepare an extremely potent human sanitizing agent which we 
have distributed throughout all offices, consisting of 75% Isopropyl 
alcohol, Hydrogen Peroxide and Glycerin, which we buy by the gallon and 
distribute in 8 oz and 16 oz spray bottles and place in all common areas for 
easy access by everyone.  Our cleaning staff utilizes extremely potent anti-
viral, anti-bacterial chemicals for hard and soft non-human surfaces. 
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Many of our clients do not have the equipment necessary to print our 
documents at their home and/or scan documents for e-notarization, 
requiring their physical presence during their real estate 
transactions.  During these closings, we have abided by all social distancing 
guidelines and prudent safety protocols set forth by the NYS, County and 
local health authorities.  We have also consulted with our firm’s medical 
advisors on the measures we have implemented. 
 
The Amherst office has a fluctuating attendance, as all personnel are 
encouraged to work remotely from home unless they need to be in the 
office.  At no time will we permit more than thirty five (35) people to be in 
our 28,000 square foot office (I previously erroneously advised that it was 
20,000 square feet) which is designed to hold up to 103 people with 
separate offices or cubicles, plus another 225 people in our eight (8) 
conference rooms, three (3) copy rooms, cafeteria and 2 small break rooms, 
which our floor plan can comfortably accommodate at meetings, lectures, 
etc., under normal circumstances.  All such special meetings, lectures, etc. 
have of course been canceled.  In prior correspondence to Ms. Nelson, I 
identified the maximum number of people who may be in attendance in 
each of our conference rooms for meetings that are deemed absolutely 
necessary, such that human density/spacing complies with all 
guidelines.  Social distancing and cleansing is mandatory.  Those who are 
in attendance at the Amherst office are only working on matters for clients 
deemed essential by the ESD and Executive Order standards or other 
emergencies.  Our daily attendance has fluctuated between eleven (11) and 
thirty five (35) since March 15th.  For instance, I am here today to work on 
matters involving a Homeland Security agent, corrections officers at the 
Albion and Wende Correctional Facilities, an election law matter and, 
while I’m here, responding to your inquiry by close of business today.  Had 
I not required the resources of the office for my other matters, I would be 
addressing your email from my home office setup.  Also, some of the 
people who show up at some point during the day simply come to pick up 
files or office supplies, and they take them home with them to continue 
working the file. 
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Mr. Hogan’s phrase referred to in your email of this past Friday may have 
been taken out of context.  Anyone who isn’t performing an essential task 
must work from home, and it is left to the staff member or the attorney 
they support to determine if the matters they are working on require an in-
office presence.  Since the matters fluctuate from day to day, and the staff 
in attendance here fluctuates from day to day, it would be impossible to 
create general lists responsive to your queries.  I have taken videos at the 
office, starting last week Wednesday, showing the sparse attendance 
here.  They are too large to email, but I can put them on a thumb drive and 
send them to you if you would like to review them.  I can tell you that the 
Amherst office is like a ghost town, with perhaps 20% of the ordinary 
attendance. 
 
Please let me know if I can provide any additional information. 
 
V/R, 
 
Steve Cohen 
 

 
From: Steven M. Cohen  
Sent: Monday, April 13, 2020 5:02 PM 
To: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Cc: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov> 
Subject: Response to Friday's email 
 

Dear Ms. Foshee, 
 
I have prepared a response to Friday’s inquiry, but I am still fact-checking a 
few things.  I should have a comprehensive response before 7:00 PM. 
 
Thank you. 
 
Steve Cohen 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 
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April 10, 2020 
 
 
 
From: Foshee, Dawn <Dawn.Foshee@ag.ny.gov>  
Sent: Friday, April 10, 2020 11:51 AM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Hogan Willig compliance with Governor Cuomo's Executive Order 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Good afternoon Mr. Cohen, 
 
Thank you for providing my colleague Deanna Nelson with information regarding the continued 
operation of Hogan Willig.  You may be unaware of the inquiry that I made to partner Corey Hogan on 
Monday, April 6 (email attached). Questions posed in that email remain unanswered.  Given new 
guidance issued by Empire State Development yesterday (see below), and Executive Order 202.14 issued 
on April 7, 2020 (see attachment), additional information is required.     
 
I have reviewed the essential designation provided to Hogan Willig by ESD on March 22, 2020.  ESD’s 
guidance below advises that “any previous designation or determination by ESD that a firm is an 
essential business that is inconsistent with the revised guidelines is no longer valid.”  
 
The revised guidelines, in item #14 below, permit professional services with “extensive restrictions.”   All 
legal work necessary for any service MUST be performed remotely.  Any in-person work presence is 
limited to work only in support of essential businesses or services and even this work should be 
conducted as remotely as possible.  Although the information you have provided appears to address this 
requirement in the Buffalo, Lockport, and Ellicottville offices, questions remain regarding the Amherst 
(Getzville) office for which in-person employee numbers were not provided.  We understand that nearly 
70 staff work in that location and a significant number of them continue to report in-person on a daily 
basis.  We require further information regarding the 3 people working in-person at the Lancaster office 
as well. 
 
Mr. Hogan mentioned real estate closings taking place in your offices.  Please note that this service may 
be “conducted in-person only to the extent legally necessary” (ESD #14).  In this regard, please also note 
that Executive Order 202.14 permits remote witnessing for various provisions of the EPTL, PHL, RPL, and 
GOL.   Furthermore, under EO 202.7, all notaries are now empowered to perform remote notarization 
(see attachment).  Accordingly, please advise what real estate matters are currently being handled in-
person at Hogan Willig offices, and provide the law that requires each to be performed in this 
manner.  In the absence of such a law, all real estate matters must be performed remotely. 
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Mr. Hogan advised that the current telework policy permits folks who “feel comfortable” working from 
home to do so.  This does not comply with the Executive Orders.  Accordingly, as to all other work being 
performed in-person at Hogan Willig’s Amherst and Lancaster offices, please provide for each person on 
site, his/her function and why he/she is required to be on site and cannot work remotely.  Please 
provide this information by close of business on Monday, April 13, 2020. 
 
We thank you for your prompt attention to this request, and for your cooperation as we work to reduce 
the risk of spreading the COVID-19 virus.   
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April 9, 2020 
 
 
From: Steven M. Cohen  
Sent: Thursday, April 9, 2020 11:46 AM 
To: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Re: NYS Attorney General: COVID Guidance per ESD 
 
 
Thank you for that update. So we will instruct our clients that since photography is essential for remote 
showings and appraisals, they may take photographs as necessary, but must maintain appropriate social 
distancing and observe all precautions when taking the photographs. 
 
Same thing with essential maintenance staff regarding property repairs. 
 
Thank you Deanna!   
 
Steve 
 
 
On Apr 9, 2020, at 11:41 AM, Nelson, Deanna <Deanna.Nelson@ag.ny.gov> wrote: 

 ***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Steve, 
The Empire State Guidance was updated yesterday (it is evolving). https://esd.ny.gov/guidance-
executive-order-2026   I’ve attached the guidance for real estate services, which should address your 
concerns.   
  
Real estate services shall be conducted remotely for all transactions, including but not limited to title 
searches, appraisals, permitting, inspections, and the recordation, legal, financial and other services 
necessary to complete a transfer of real property; provided, however, that any services and parts 
therein may be conducted in-person only to the extent legally necessary and in accordance with 
appropriate social distancing and cleaning/disinfecting protocols; and nothing within this provision 
should be construed to allow brokerage and branch offices to remain open to the general public (i.e. not 
clients). 
  
Regarding building maintenance, it is listed as essential, but appropriate precautions must be followed. 
  
Hope this helps! 
Stay safe. 
  
Deanna 
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Deanna R. Nelson | Assistant Attorney General In Charge  

NYS Attorney General’s Office | Watertown Regional Office  

317 Washington Street, 10
th

 Floor | Watertown, New York 13601  
315-523-6080 

 
 
From: Steven M. Cohen  
Sent: Thursday, April 9, 2020 11:18 AM 
To: 'Nelson, Deanna' <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Workforce Reduction and COVID-19 Protocols 
 
Good morning Deanna. 
 
I was wondering if you got any response to my inquiry (below) about real estate photographers and 
maintenance staff.  When I shared the email I sent you with a real estate person from my office, they 
reminded me that the photographers were not only involved in the appraisal process, but also took 
photos to allow for remote “showings” of residential and commercial property, since people cannot 
come on site.  So their importance is even greater than I imparted. 
 
Many thanks for being a resource for us during these challenging times. 
 
Steve 
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April 8, 2020 
 
 
From: Nelson, Deanna <Deanna.Nelson@ag.ny.gov>  
Sent: Wednesday, April 8, 2020 3:24 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Cc: Foshee, Dawn <Dawn.Foshee@ag.ny.gov> 
Subject: RE: Workforce Reduction and COVID-19 Protocols 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Steve, to follow up on our conversation, Dawn and I are coordinating on this review, and I have kept her 
abreast of your responses. You may consider your emails to be responsive to her earlier inquiry as well.  
Thank you for your courtesies and cooperation. 
Deanna 
 

Deanna R. Nelson | Assistant Attorney General In Charge  

NYS Attorney General’s Office | Watertown Regional Office  

317 Washington Street, 10
th

 Floor | Watertown, New York 13601  

 
 
From: Steven M. Cohen  
Sent: Wednesday, April 8, 2020 3:19 PM 
To: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: RE: Workforce Reduction and COVID-19 Protocols 
 

Thank you for taking my questions Deanna. 
 
Our real estate department depends on appraisals getting done.  Appraisal 
outfits use photographers to take photos of property.  The real estate 
industry has been deemed “essential” but the photographers, at least 
locally, are reluctant to take the photos for the appraisal process.  Can we 
tell them that they are free to do so without fear of violating the Governor’s 
COVID orders? 
 
Many of our clients are landlords, some of whom/which own hundreds of 
units.  These landlords either have on staff, or privately contract with, 
maintenance staff who unplug toilets and sinks, keep the furnaces running, 
deal with electrical hazards, etc.  Can these people attend to their 
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maintenance duties without fear of violating the Governor’s COVID 
orders? 
 
Many thanks, Deanna, for fielding these critical questions! 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
 
From: Nelson, Deanna <Deanna.Nelson@ag.ny.gov>  
Sent: Wednesday, April 8, 2020 2:54 PM 
To: Steven M. Cohen <scohen@hoganwillig.com> 
Subject: RE: Workforce Reduction and COVID-19 Protocols 
 
***This email originated from an outside source. Use caution clicking links or opening attachments.*** 

Thank you for all of this information, Steve. Yes, these are very interesting times! If we have further 
questions, we will follow up by email. 
Stay safe! 
Deanna 
 

Deanna R. Nelson | Assistant Attorney General In Charge  

NYS Attorney General’s Office | Watertown Regional Office  

317 Washington Street, 10
th

 Floor | Watertown, New York 13601  

315-523-6080 

 

 
From: Steven M. Cohen <scohen@hoganwillig.com>  
Sent: Wednesday, April 8, 2020 2:04 PM 
To: Nelson, Deanna <Deanna.Nelson@ag.ny.gov> 
Subject: Workforce Reduction and COVID-19 Protocols 
 
[EXTERNAL] 

Deanna, 
 
Attached is the memo I prepared that I referred to during our telephone 
conversation earlier today.  Please let me know if you have any questions 
or concerns, or if you see room for improvement. 
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Since I am a volunteer firefighter, I was designated as my law firm’s 
“safety officer” about 10 years ago.  You know, fire drills, etc.  Who ever 
thought my role would shift to a pandemic scenario?  Interesting times! 
 
Stay safe. 
 
Steve 
 
Steven M. Cohen 
Litigation Chair 

HoganWillig 

2410 North Forest Road, Suite 301 

Amherst, New York 14068 

Tel: 716.932.6754 | Fax: 716.932.6718 
Toll Free: 800.636.5255 
vCard | Biography 
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